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March  4.  i6y\. 

BY  Virtue  of  an  Order  of  the  Houfe  of 
PEERS,  I  do  Appoint  Edward  Jones 
of  the  Savoy  to  Print  the  Tryal  of  Charles 
Lord  Mohun :  And  do  forbid  any  other 
Ferfon  to  prefume  to  Print  the  fame. 

CARMARTHEN  P. 


O  F 

Carles  Eo^D  j$lol)uti, 

BEFORE 

The  Houfe  of  PEERS  in  Parliament, 

For  the  Murder  of  William  Mount  for d. 

Which  began  the  31  of  January  1691.  And  continued  byfeveral  Ad- 
journments till  the  Fourth  of  February  following  ; 

The  Moft  Honourable  the  Lord  Marquifs  of  Carmarthen, 
Lord  Prefident  of  Their  Majefties  Council, 

Being  LORD  HIGH  STEWARD  pro  lac  vice. 

TOG  ETHER  WITH 

The  Queftions  in  Points  of  Law, 

Put  by  Their  LORDSHIPS  to  the  JUDGES  o 

B^ift^<        •  WITH  ' .'    > f0 •  /ft 

The  Arguments  of  my  Lord  Mohuns  Counfel, 
And  the  Opinions  of  the  Judges  upon  the  faid  Queftions. 


r 

Publijhed  by  Command  of  the  Houfe  of  PEERS. 

Printed  by  Edward  Jones  in  the  Savoy  5 

And  Publilhed  by  him  and  Randal  Taylor  near  Stationers- 
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Charles  Lo 


rats 


Die  Mrftf/s  §i»  Januarii,  1^2. 

IN  the  Court  Erefted  in  Weftminfier  Hdll,  for  the  Tryal  of  the  Lord  Mohun,  for  the  Mur- 
der bf  William  Monntford. 
About  1 2  a  Clock  this  Day,  the  Lords  carrie  from  th'tir  own  Houfe  id  their  Robes,  in 
Proceflion  in  this  manner  into  the  Court. 
Firft,  The  Lord  High  Stewards  Gentlemen  Attendants,  two  and  two. 
Then  the  Clerks  of  the  Houfe  of  Lords,  with  the  two  Clerks  of  the  Crown  in  the  King's* 
Bench  and  Chancery,  two  and  two. 

Then  the  Matters  in  Chancery,  two  and  two. 
Then  the  Judges,  Eight  of  them,  two  and  two. 
Then  the  Peers  Eldefi:  Sons,  I  and  Peers  Minors,  two  and  two. 
Then  four  Serjeants  at  Arms  with  their  Maces,  two  and  two. 
Then  the  Yeoman  Uftier  of  the  Houfe, 

Then  the  Peers  according  to  their  Seniority,  beginning  with  the  youngeft  Baron,  two  and 
two. 

Then  4.  Serjeants  at  Arms  with  their  Maces,  two  and  two. 

Then  Garter  King  at  Arms,  and  the  Gentleman  Ufher  of  the  Black  Rod;  Garter  on  the  Right 
Hand,  and  Black- Rod  on  the  Left,  carrying  the  white  Staff  before  the  Lord  High  Steward. 
Then  his  Grace  the  Lord  Marquefs  of  Carmarthen-,  Lord  High  Steward  of  England  alone. 
When  the  Lords  were  Seated  on  their  proper  Benches,  and  the  LOrd  High  Steward  ipon  the 
Wooll-Pack,  the  two  Clerks  of  the  Crown  Handing  before  the  Clerks  Table,  and  the  Clerk  of 
the  Crown  in  Chancery,  having  their  Majefties  CommilTion  to  his  Grace  the  Lord  High  Steward 
in  his  Hand,  they  both  made  three  Reverences  to  his  Grace,  aod  at  the  third  coming  i  p  before, 
the  Wooll-Pack,  they  did  both  kneel  down,  and  the  Clerk,  of  the  Crown  in  the  Chancery,  on 
his  Knee,  Prefehted  the  Commiflion  to  his  Grace,  who  deliver'd  it  to  the  Clerk  of  the  Crown 
in  the  Kings  Bench  -,  and  then  With  three  Reverences,  they  returned  to  the  Clerks  TaLiej  where 
the  Clerk  of  the  Crown  in  the  Kings  Bench  opening  the  CommilTion,  Commanded  Proclamation 
of  Silence  to  be  made  in  this  manner. 
Ckrk  of  Croivn.  Serjeant  at  Arms  make  Proclamation^ 

Serjeant.  O  Yes. 
Clerk  of  the  Crown.  Again. 
Serjeant.  O  Yes. 
Clerk  of  the  Croivn.  Again. 
Serjeant.  O  Yes. 

Ckrk  of  theCrown.  My  Lord  High  Steward  ot  England  his  Grace,does  Straidy  Charge  and  Com- 
mand all  manner  of  Perfons  to  keep  Silence,  and  to  hear  the  King  and  Queens  Majefties  CZon> 
milTion  to  his  Grace  my  Lord  High  Steward  of  England  directed,  openly  Read  upon  pain 
of  Imprifonmenr. 
Which  words  the  Serjeant  at  Arms  Repeated  aloud.  , 

I 


(  o  ) 

Urd  High  Steward.  My  Lords,  pny  be  pteafed  to  ftand  up,  and  be  uncovered  whiift  their  Ma- 
jelries  Coramiflion  is  Reading.  •    •#•>>,  v 

Which  his  Grace  himfelf  did ,  and  all  the  Peers.  (Clerk  <f  the  Crown  Reads.) 

WILLIAM    /?.  ~ 

fUtielmus  (3  Marin,  Dei  Gratia  Anglic,  Scotie,  Ff ancle  &  Hibernie  Rex  (3  Reg***,  Fidei  De  fenfires,  (3c. 
&  ChariJJimt  Cenfanguinco  (3  Confiliario  noftro  Thome  Marchioni  Carmarthen  Prefidcnt.  Confilii  noftr'i,  Salutem, 
Sciatis  quod  cum  Carol iff  Dominus  Mobnn  nuper  de  Faroe)}1  St. Clement  Dacor.in  Comitat  noftro  Middlefix  coram  di- 
ledis  (3  fidelibus  noftris  Lancelot  o  Johnjon  Arm  Car  ok  Lee  Milit.  Samuele  Bucl^  Andrea  Lawrence  iViltictmo  Alle- 
Jtrey,  Tboma  Hariotc,  Theophilo  Ejton,  Kick  Grice  Arm'  (3  aliis  Sociis  fun  Jufticiariis  noftris  ad  inquirend.  per 
Sacrament  probor  (3  legaiium  lominum  de  Cowitiit.  noftro  Middlcfex  predict,  ac  aliis  Via  modis  (3  Media  qui- 
bus  melius  fciverint  aut  pcterint  tarn  infra  Libertates  quam  extra  per  quos  rei  Veritas  melius  fciri  poterit  (3  in- 
quiri  de  quibufcunque  Proditionibus  Mifprifionibus  Proditionum  Infurredionibus  Rebellionibus  Contrafailuris  Tcu- 
fwK  icturis  faljis  fabric atior.ibus  (3  aliis  falfiuit.  Monet <c  httjus  Regni  noftri  Avgl.  (3  aliorum  Regnorum  five  Domi- 
nioruni  querumcuvquc,ac  de  quibufcunqueMurdrisFcloniis  homicid'  InterfcEiionibus  Burglariis  Rapt  Hits  Muiicrum  Cun- 
gregationibus  (3  Convent iculis  Ulicitis  vcrborum  Prolacionibtls  Coaduvationibus  Mifprifionibus  Confcdcrationibus  falfis 
AUcganciis  Franfgrcffionibus  Riotis  Rputis  Retcnt ionibus  Ejcapiis  Contempt.  falfit*t.  negligcntiis  Coacelamentis  mar 
mitencnt.  Opprejfionibus  C.nnbiparciis  Deceptionibus  (3  aliis  MalefaHiis  Offenjls  (3  Injuriis  quibufcunque  Necnon 
accejfiriis  cerundem  infra  Comitat.  predid.{tam  infra  Libertates  quam  extra)  per  quof  iunque  &qiurlitcramqnc  ha- 
bit, fail,  perpetrat.  five  Comiff-  (3  per  quos  vel  per  quern  cui  vel  quibus  quand.  qualitcr  (3  quomodo(3  de  aliis  Ar- 
ticuhs  (3  Circumftantiis  praemiff.  fi  u  eorum  aliquodvtl  aliquem  quaiitercunque  coneernend.plenius  vert  tat. (3  ad  eaf- 
dem  Prodi ti ones  (3  al.  premiff.  audiend.  (3  terminand.  fecundum  Legem  (3  Confuetudinem  Regni  noftri  Angl.  nuper 
ttffignat.  de  Felonia  (3  Murdro  per  ipfum  Carolum  Dominum  Mohun  Commiff.  (3  pcrpetrat.  per  facrum  proborum  (3 
iegalium  hominum  Comitat.noftri  Middlefex  prcdicl.  indidat.exis~tit.  Nos  Confidex  antes  quod.  Juftitia  eft-  Virtus-  tx~ 
eel/ens  (3  Altiffmo  complacens  Volentefque  quod  prediil.  Carolus  Dominus  Mohun  de  (3  pro  Felonia  (3  Murdro  unde 
Ipfe  ut  prtfertur  indiHat.  exiftit  coram  Nobis  in  prefenti  Parliamento  nofiro  fecundum  Leges  (3  Cenfuetudines  hu- 
jus  Regni  noftri  Angl.  Audiatur,  Examinetur  Sentcntietur  (3  Adjudicetur  Geteraque  omnia  que  in  hoc  parte  perti- 
nent, debito  modo  exerceantur  (3  excfiiantur.  Ae pr»  eo  quod  Officium  SenefchaU.  Angl.  ( cujus  prcfentia  in  hac  parte 
requiritur  ut  accepimus  jam  vacat)  Nos  de  Fi deli t ate  Prudentia  provida  Circumfpetiione  (3  Induftria  vcftris  plu- 
rimun*  Ccnfidentes  Ordinaverimus  &  Conftituimus  Vos  ex  hac  Caufa  SenefchaU.  Angl.  ad  Officium  tlhtd  cum  omni- 
bus eidi-m  Officio  in  hac  parte  debit.  (3  pertinend.  (hac  vice)  gererid.  occupand.  &  exercend.  (3  ideo  Vcbis  Man-' 
damns  quod  circa  premiffa  diligenter  Intcndatis  (3  omnia  que  in  hac  parte  ad  Officium  SenefchaU.  Angl.  pertinent 
(3  r.rquimntur  {hac  vice)  facialis  Exerceatis  (3  Exequamini  cum  effeftu.    In  eujus  rei  Teftimonium  has  Litc- 
ras  noftras  fieri  fecimus  Pate?ites  Teftibus  Nobis  ipfis  apud  Weftm.  triceftmo  primo  die  Janitarii  Anno  Regni  noftr. 
Quarto. 

Per  Ipfum  Regem  propria  Manu  Signat. 


GOD  Save  King  William  and  Queen  Mary. 


c  hvte. 


Then  Proclamation  was  made  for  all  Perfbnsbut  the  Peers  to  be  uncovered.. 

After  which,  their  Majefties  Writ  of  Certiorari ,  directed  to  the  Commiflioners  of  Oyer  and 
Terminer  for  the  County  of  Middlefex,  to  remove  the  Indiftment  found  before  them  againft  the 
Lor  I  Mohun,  with  the  return  thereof,  and  the  Record  of  the  Indictment  were  Read  by  the  Clerk 

©f  the  Crown  in  the  Kings-Bench  :  Thus, 


Fidei  De~ 
Samueli 


of  the  QZ'licimus  (3  Maria,  Dei  Gratia  Angliae,  Scoti*,  Franc  ia>  (3  Hibernia  Rex  (3  Regina,  I 
Crown.     w  fenfires,  (3  c.  DileilK  (3  Fidelibus  noilris  Lancelotojehnfon  Armigero  CaroloLee  Mi  lit  i,  tamueii 
• '     ,  Andrew  LawencefllHielmo  AUeftree,  Tijoma^  Harriott,  Theopbilo  Eyton  (3  Nicholao  Grice  Armi^em,  Sitlutem. 
Mandamus  quod  to diti amentum  de  Felonia  (3  Murdro  undeCarolus  Dominus  Mohun  nuper  de  Parochia  Sancli 
>;tn  D.icormn  in  Cemtatu  noftro  Middlefex  ceram  Vobis  in  Comitatu  noftro  Middlefex  predict.  (3  penes  vos 
Temancf.  In dittatus  exiftit  ut  dicitur  cum  omnibus  Ulud  tangent ibus  nobis  in  prefenti  Parliamento  noftro  fink 
"/$  veftrii  vcl  unius  veftrum  deliberetis  indilate  una  cum  hoc  brevi.  Teftibus  nobis  ipfis  apud  Wcftmonaftcvium  t-f 
w  Octavo  die  Jamurii  Anno  Regni  noftri  Qnttrtc. 

CHUTE. 

VtWte  iffius  Ircvis  mihi  (3  aliis  direili  Indiclamemum  in  eodem  brevi  mentionatum  sum  omnibus  en  t.mgcn- 
^omtnoliegt  &  Dvmm*  Reginx  in  prefemi  Parliamento  fub  figillo  meo  in  iftd  brevi  contenta.in  quadam 
^ctJtiSuia  bine  brevi  annexa  mitto  prout  interim  mihi  precipitur. 

r      ,  ■  -  i  r  Refponf. 
vfrTfcrtt'i  Arm'gtri  mm  W'tcUrimm  dm°rum  Domini  Regs}  (3  Dominc  Rcgme  ad  inquirendum,  (3c..: 

LA.  JOHNSON. 

H^-H^iA  lllTa^r  qMifer  1mndnm  ln^tio^m  pro  Domino  Rege  (3  Domina  ReginA  apud  ' 

KS;,  ;«  l^aZ^T^  Middlefex  Die  Martss  ifiil^et)  decimo^ptimo  die  JaZlii  aL 


(  7  ) 

Hominum  Comkatus  Middlefcx  prediili  as  aliis  Viis  modn£3  mediis  quil/is  melius  Sci'verint  ant  foferUu  tain  in- 
fra libertates  quam  extra,  per  quos  rei  Veritas  melius  fciri  poterk  (3  inquiri  dc  quibufcunquc  Prodi tiom 'bus  Mif- 
prifonibus  Ptoditionum  Infurrcilionibus  Rebellionibus  contrafailuris  toufurts  falfis  Fabricaciauliis  (3  aliis  falfitati- 
uus  monetx  lujus  Regni  Anglix  (3  aliorum  Regnorumfve  Dominiorum  quorumcunque  ac  de  quibufcunque  M-.rde- 
rti  Felonivs  Homicidiis  (3  interfeilionibus  (3  aliis  Articulis  (3  ojfenfis  in  Literis  patentfbus  Diilorum  Domini  I^gi? 
(3  Domine  Reginx  ets  (3  quibufiunque  quatuor  vel  pluribus  eoruminde  direilis  Jpccijic.nis,  ncc  ncn  ac&lfariis  eo-> 
rundctn  infra  Comitatum  prediclum  tarn  infra  libcrtates  q/tatn  extra  per  quofcunque  (3  qualiteratvquc  habitis  /..- 
(lis  perpetratis  five  commiffis  ac  d;  aliis  Articulis  (3  cir  cum  ft  ant  Us  premiffa  (3  ccrum  a'iquod  re-'  aji  pat*  q-uii- 
tercunque  concern enti bus  pleni us  vcritatem  (3  ad  cafdem  proditiones  (3  alia  premiffa  audievdum  (3  terminal  d:n,i 
ficundum  legem  (3  conjuetudinem  hujus  Regni  Anglix  affign.it  is  per  Sacr amentum  Samwkt  Philips  Tumx  Haiti 


Long  pTvwi  «•/»»  w      —   -    -  —   ,  ....  ....,„,  'i... 

dim  pro  dido  Domino  Rege  (3  Domina  Regina  (3  fro  cerpore  Comitatus  pnatti  prcjentatum  ?■  ijfit  o"/.,-w  \ 
prout  patet  in  quodam  indklomento  huic  Schedule  annexo. 

LA.  JOHNS  OK. 

tyiddlcfex  ff.  Juratorcs  pro  Dsmino  Rege  (3  Domino.  Reglna  fuper  Sacromennrm  fuum  pfgfivtap  amd  flft/  m  - 
dus  Billtntper  de  Parochia  Santli  Clement  is  Dacorum  in  Comkatu  Middlejex  Gene* jus  (3  C.nv'us  Dc/n.nus  AU./m 
vuperde  Parochia  predkla  in  Comkatu  prediilo  Deumprx  oculis  fuis  tun  babentcs  Jed  ujiigatwne  Diaboiua  t$osi 
(3  fcdueli  vono  die  Dccembris  Anno  Regni  Domini  (3  Dominx  r.ojhorum  Gnlieimi  ($  Manx  Dei  Graiia  Angu.e, 
Scotix,  Faneix  &  Hibcrnix  Regis  (3  hegiux,  Fidci  Dcfinforum,  (3c.  Quarto  vi  (3  armis,  (3c.  apud  PancAam 
prediclam  in  Comkatu  preditlo  in  (3  fnper  quendam  Willieimum  Mountford  Generofim  in  pace  Dei  (3  dklorum 
Domini  Regis  (3  Domine  Regine  nunc  ad  tunc  (3  ibidem  exijlentem  Felonic  volant .vie  (3  ex  malkiis  fuis  prcco- 
gitatis  infnlttim  fecerunt.  Et  quod  prediclus  Ricdiardus  Hill  cum  quodam  Gladio  Anglice  fa  Rapier)  do  fen  o  & 
Chalybe  confeilo  valoris  quinque  So'idorum  quern  ipfc  idem  Richardus  Hill  in  manu  Jua  dextra  ad  tunc  (5.  ibidem 
extraclum  habuk  (3  tenuit  prxfatum  WiUielmum  Mount  ford  in  (3  fupcr  dextram  partem  corporis  Anglice  ( the 
right  fide  of  the  Body;  iffunHrMiclmi  Mount  ford  prope  dextram  Mamni  Ham  Anglice  ( the  right  Papy  ejufdvm 
iVillielmi  ad  tunc  (3  ibidem  Felonice  voluntarie  (3  ex  malitia  ftta  precogitata  perotflit  (3  pupugit,  Angil'ce  (did 
ftrike  and  thruft)  dans  eidsm  Willielmo  Mountford  ad  tunc  (3  ibidem  cum  Gladio  extraclo  prediilo  in  (3  fuper 
predlHam  dextram  partem  corporis  ipfius  Wdielmi  Mountford  prope  diclam  dextram  Mammillam  ejufdem  fftfct 
elmi  urium  Vulnus  mart  ale  latitudinis  ttnius  pollicis  (3  profundkatis  viginti  pallidum,  de  quo  quidem  vulnere  W»~ 
tali  prediclus  iVillielmtis  Mountford  a  prediilo  nono  die  Decembris  Anno  fupradiilo  ujque  decimum  diem  ejufdem 
Menfs  Decembris  Anno  fupra  diHo  apud  Parochiam  prediclam  in  Comkatu  prediilo  langucbat  &  languidus  vixk 
quo  quidem  decimo  die  Decembris  Anno  fupra  diclo  prediclus  Willielmus  Mountford  de  where  mortali  prediilo  apud 
Parochiam  prediclam  in  Comkatu  prediilo  obiit.  Et  quod  prediihts  Carolns  Dominus  Mohun  tempore  Felonic  (3 
Murdri  preditl.  fer  preftfum  RJchardum  Hill  Modo  (3  forma  predklis  Felonice  voluntarie  (3  ex  malicia  fua  pre 
cogkata  faBorum  (3  perpretratorum  ad  tunc  (3  ibidem  Felonice  voluntarie  (3  ex  malitia  fua  precogitata  fiat  pre- 
fens  auxilians  abettans  confortans  ajjijiens  (3  manutenens  pnfatum  RJchardum  Hill  ad  prediclum  Milielmum  Mount* 
ford  in  forma,  prediilo.  Felonice  voluntarie  (3  ex  malitia  fua  precogitata  interficiendum  &  murdrandum.  Et  fie  fit* 
ratjres  preditli  fuper  Sacramcntum  fuum  prediclum  dicunt  quod  prediclus  Richardus  Hill  &  Caroius  Dominus  M^un 
frefatum  WiUielmum  Mountford  modo  (3  forma  predklis  Felonice  voluntarie  (3  ex  malkiis  fuis  precogitata  ujer- 
fecerunt  (3  murdravcrunt  contra  pacem  dklorum  Domini  Regis  (3  Dominx  'Regine  nunc  corcnam  (3  dignUates  fitai, 
'(3c.  , 

Then  his  Grace  Remov'd  from  the  Wooll-Pack  to  the  Chair,  which  was  placed  upon  an  Af- 
cent  juft  before  the  uppermoft  ftepof  the  Throne,  and  Seated  himleif  in  the  Chair. 
Clerk  of  the  Crown.  Serjeant  at  Arms  make  Proclamation. 
Serjeant.  O  Yes. 

Clerk  of  the  Croivn.  Chief  Governor  of  the  Tower ot  ZWo»,return  the  Precept  to  you  directed, 
together  with  the  Body  of  Charles  Lord  Mohun  your  Prifoner  forthwith  into  the  Court.,  upon  Pain 
and  Peril  will  fall  thereon. 

Then  the  Deputy  Governor  of  the  Tower,  brought  the  Lord  Mohun  to  the  Bar,  having  the 
Ax  carried  before  him  by  the  Gentleman  Jay  lor  of  the  Tower,  who  ftood  with  it  at  the  Ba^  oq 
the  Right  Hand  of  the  Prifoner,  turning  the  Edge  from  him. 

The  Prifoner  at  his  Approach  to  the  Bar,  made  three  Bows,  one  to  his  Grace  ti  e  Lord  High 
Steward,  the  other  to  the  Peers  on  each  Hand,  and  his  Grace  and  all  the  Peers,  returned  the 
Salute  to  him. 

Lord  High  Steward.  My  Lords,  my  Voice  will  not  ferve  me  to  fpeak  at  fuch  a  Diftance,  fo  as 
to  be  Heard,  and  therefore  1  rnuft  beg  leave  of  your  Lordihipsto  come  down  to  the  Wooll-Pack 

again. 

Lords.  Ay,  Ay. 

Then  his  Grace  came  down,  and  Seated  himfelf  on  the  Wooll-Pack. 

Lord  High  Steward.  My  Lord  Mohm%  I  am  firft  to  let  your  Lordlhip  know,  you  are  n 
holdup  your  Hand  upon  your  Arraignment*  and  lam  to  let  you  that  areCounfel  att  ie  Bar  like- 
wife  know,  that  both  you  and  the  Witnefles ,  are  to  Direft  your  fel ves  to  the  Court,  in  the  Style 
of  my  Lords,  fpeaking  to  the  Court. 


(  3  ) 

Then  tncre  was  a  little  Paufe,  after  which  his  Grace  AddreiTed  hirafelf  to  the  p'rifoner 

^ Lord  High  Steward.  My  Lord,  you  are  brought  here  before  thisSupream  Court,  in  Order  to 
your  Tryal. 

The  Gharge  againft  you  is,  for  the  Murther  of  one  of  the  Rings  Subjects,  which  is  a  Crime 
the  King  will  at  no  time  pals  over  in  the  meaneft  Mans  Cafe,  without  making  a  (trict  inquiry  into 
the  Offence,  andcaufmg  due  Punifhmentto  be  inflicted  on  the  Offender. 

This  my  Lord  is  charged  upon  you,  not  by  any  Slight  Information  \  but  by  the  Grand  Inquelt 
of  this  County,  made  up  of  Gentlemen  of  good  Worth  and  C^nfideration.  It  is  true,  that  this 
Inquefl:  does  not  amount  to  much  more  than  a  bare  Accufation ;  and  therefore  it  ought  not  to  be 
made  any  ufe  of,  foasto  Prejudice  your  Lordfhips  Tryal ;  but  it  is  that  which  is  the  Ground  of 
preferring  this  Black  Crime  before  My  Lords  your  peers,  who  cannot  receive  it  without  fome 
trouble  ,  to  find  any  one  of  their  Body  fufpected  to  be  Guilty  of  an  Action  fo  Diflionourable  as 
this  is  Reprelented  to  their  Lordfhips.  » 

My  Lord,  you  are  a  very  young  Man,  and  therefore  it  is  to  be  hoped,  you  cannot  fo  early  have 
had  your  Hands  in  Blood.  And  the  lame  Reafon,  becaufe  you  are  fo  young,  may  perhaps  make 
you  conceive,  that  you  are  under  fome  greater  Disadvantage  in  making  your  Defence,  than  yorj 
Would  be  if  your  Experience  had  been  longer. 

But  to  remove  any  Mifapprehenfion  you  can  have  of  that  kind,  it  is  very  proper  to  put  your 
Lordftiip  in  mind,  that  you  have  the  good  Fortune  now,  to  be  Tryed  for  this  Fact  in  full  Parlia- 
ment, where  no  Evidence  will  be  received,  but  fuch  as  muft  be  Martifeftand  plain,  beyond  all 
Contradiction    fothat  you  have  nothing  to  fear  here^  but  your  own  Guilt. 

In  the  next  place,  My  Lord,  you  need  not  be  Difcourag'd  for  the  wantof  Councel,  for  the 
Honour  of  this  Court  is  fuch,  as  will  take  Care  to  inform  you  of  any  Advantage  that  the  Law  can 
give  you.  And  you  maybe  farther  allured,  thar  no  Art  orSkui  in  Arguing,  can  take  *any  place 
here,either  to  prevail  againft  your  Innocency,or  (oDivertMy  Lords  from  doing  you  exact  Juftice. 
Nay,  I  dare  prefumeto  fay  on  the  part  of  My  Lords,  that  if  there  be  room  for  any  Abatement 
of  Severity,  you  may  Reafonably  expect  to  find  it  from  their  Lordfhips. 

Thefe  Confederations,  My  Lord  cannot  but  give  you  great  Confolation  under  your  unhappy 
Circumltances,  it  being  molt  eertainv  that  nothing  but  your  own  Crimescan  htfrtyou. 

But  at  the  fame  time  I  muft  tell  you,  that  your  Lordfhip  is  not  to  flatter  your  felf  with  an  Ex- 
pectation or  Hope,  that  any  Favour  will  be  Ihewedyou  beyond  what  Honour  and  Juftice  can  al- 
low :  And  I  hope  you  have  well  confidered,  that  it  is  no  lefsthan  your  Life,  your  Honour,  and 
your  Eftate,  that  you  are  now  to  Defend,  inlomuch,  that  I  cannot  doubt  but  your  Lordlhip  has 
Recollected  and  prepar'd  your  felf,  for  the  Defence  of  what  fo  very  much  concerns  yon. 

I  will  not  theretore  [Detain  you  any  longer,  than  i*>  give  you  fome  Directions  iff 
the  Order  and  Method  of  your  Tryal ;  and  thofe  are  ,  that  your  Lordfhip  do  give  Atten- 
tion carefully  to  the  Reading  of  your  Indictment.  That  you  give  no  Interruption  totheCoun- 
eel  or  Witneffes  when  they  fpeak  againft  you  •,  and  when  the  proper  timefhall  come  for  your  Wit- 
nefTes  to  be  Examined,  and  that  you  are  to  be  Heard  in  your  own  Defence,  I  will  give  you  due 
notice  of  it : 

Your  Lordlhip  may  alfo  be  certain  that  when  it  fhall  come  to  your  turn  to  fpeak,  you  fhall  be 
heard  wLh  all  the  Patience  and  Favour  that  the  Matter  will  bean  and  at  laft,when  all  hath  been 
heard  that  can  be  faid  on  both  fides,your  Lordfhip  needs  not  doubt,  but  that  My  Lords  will  give 
foch  a  Judgment  as  will  be  Suitable  to  the  Honour,  Juftice  and  Equity  of  this  great  Court.  Clerk 

R.ad  tne  Indictment  to  my  Lord. 

Clerk  of  theQHarles  Lord  Mohun,  You  ftand  Indicled  by  the  Name  of  Charles  Lord  Molmn,  of  theParifh 
'Crown.  ffSt.  Clement  Danes  in  the  County  of  Middlel'ex,  For  that  ym,  together  with  one  Richard 

.  Lill  of  the  fame  Parifh  and  County  Gentleman,  who  is  fled,  and  withdrawn  fiom  Juftice,  not  having  the  Fear 
GQD  before  your  Eyes,  hit  being  moved  and  feditccd  by  the  lnftigation  of  the  Devil,  the  9th  Day  of  December, 
■     .  t       Tenr  of  the  Reign  of  our  $oveteign  Lord  and  Lady  William  and  Mary,  by  the  Grace  of  GOD  cf  Eng- 
S'.otland  France  and  Ireland,  King  and^een,  Defenders  of  the  Faith,  See.  with  Force  and  Arms,  &c.  at 
the  I  ar.p  aforefaul,  in  the  County  afonfaid,  in  and  upon  one  William  Mountford  Gent,  in  the  Peace  of  GOO, 
tnaettf  laid  Soveulgn  Lord  and  Lady  the  Kj'g  and  Queen,  then  and  there  being  felonioujly,  wilfully,  and  of  your 
Wtlict  at-rc-t.mtght,  did  make  an  Afjaidt.    And  tint  he  the  faid  Richard  Hill,  with  a  certain  Rapier  made  or 
on  m  Steel,  of  fheV^dm  ef  3  s.  which  he  the  faid  Richard  Hill,  in  his  Right  'Hand  then  and  there  had  and 
illiam  M<  Htford,  in  avd  upon  the  Right  fide  of  tlx  Body  of  him  the  faid  William  Monnt- 
-e  faid  William,  then  and  there  fefatiotrty,  wilfully,  and  of  his  Malice  afore- 
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ifi  the  Year  af ore/aid,  the  aforefaid  William  Mountford,  of  the  Mortal Wound  aforefaid,  at  the  Pdrifh  aforefaid,  in  tie 
County  aforefaid,dicd.  And  that  you  the  Charles  Lor  rf'Mohun,^  the  time  cf  &e  Felony  and  Murder  aforefaid  by% 
the  aforcfaidK^X^xA  Hill,  in  manner  and  form  aforefaid,  fcloniou fly,  wilfully,  and  of  his  Malice  afore-thought  do\e 
and  committed,  then  and  there  fclonioufly,  wilfully,  and  of  your  Malice  afore-thought,  were  frejfeni,  aiding,  abet- 
ting, comforting,  ajfifting  and  maintaining  the  aforefaid  Richard  Hill,  the  f aid  William  Mountforcl  in  form 
aforefaid,  felonioujly,  wi  fully,  and  of  his  Malice  afore-thought  to  kjll  and  murder.  And  fo  that  you  the  faid 
Charles  Lor  d  Mohun,  and  the  faid  Richard  Hill,  the  faid  William  Mountford  in  manner  and  form  af  ore] aid, 
felcnloufly,  wilfully,  and  of  your  Malice  afore-thought,  did  tQll  and  Murder,  agdinfl  the  Peace  of  cur  faid  Sovereign 
Lord  and  Lady  the  King  and  Queen,  their  Crown  and  Dignity. 

How  fay  you  Charles  Lord  Mohun,  Are  you  Guilty  of  this  Felony  and  Murder,  or  not 
Guiky? 

Lord  Mohun.  Not  Guilty  my  Lords. 

Clerk  of  the  Crown.  How  will  your  Lordfhipbe  Tryed  > 

Lord  Afohun.  By  God  and  my  Peers. 

Clerk  of  the  Crown.  God  fend  your  Lord/hip  a  good  Deliverance  ? 

Lord  High  Steward.  Will  your  Lordfhips  pieafe,  that  the  Judges  may  be  Covered? 

Lords.  Ay,  Ay. 

Then  the  Judges  put  on  their  Caps. 
Clerk  of  the  Crown.  Serjeant  at  Arms  make  Proclamation. 

Serjant.  "O  YeS; 

Clerkof  theCrtnvn.  If  any  one  will  give  Evidence  on  the  behalf  of  our  Sovereign  Lord  and  Lady 
the  King  and  Queens  Majefties,  againftCWe*  Lord  Mohun  the  Prifon-.  r  at  the  Bar,  let  them  come 
forth,  and  they  (hall  be  heard,  for  now  he  ftands  at  the  Bar  upon  his  Deliverance. 

Lord  High  Steward.  You  Gentlemen  that  are  of  Council,  will  you  begin, 

Serjeant  Tomfon.  May  it  pleafe  your  Lordlhips,  lam  of  Councel  for  the  King  and  Queen, 
againft  my  Lord  Mohun  the  Prifoner  at  the  Bar,  who  ftands  Indicted  for  the  Murther  of  one  Wittiam 
Mountford. 

Lord  Mohun.  My  Lords. 

Lord  High  Steward.  My  Lord  Mohm%  what  d6es  your  Lordfhip  fay  > 

Lord  Mohun.  Do  not  your  Lordfhips  thinkitproper,thatI  mould  have  Pen,Iak  and  Paper? 

Lords.  Ay,  by  all  means. 

Lord  High  Steward.  Yes,  give  my  Lord  Pen,  Ink  and  Paper. 

Which  was  carryed  to  him  by  one  of  the  Clerks, 
Lord  High  Steward.  Go  on  Sir  now. 

Serjeant  Tomfon.  My  Lord  Mohun  Stands  Indicted  here  before  your  Lordfhips,  for  the  Mi  der 
of  one  William  Mountford,  and  the  Indictment  fets  forth,  that  one  Richard  HUl%  who  is  fi ice  fled 
from  Jufticc,  did  upon  the  pth.  of  December  laft,  make  an  Aflault  upon  this  fame  IVdliam  Mumt- 
fdrd>  and  that  the  faid  Lord  Mchun,  did  likewife  make  that  Aflault.    The  Indictment  particularly 
fcts  forth,  that  this  tlillby  a  Sword  or  Rapier  which  he  had  in  his  Hand,  did  give  this  Wifiam 
Mountford a  Wound  on  his  Right  Side,  and  that  Mountford  did  Languifh  of  that  Wound  till 
the  next  Day,  which  was  the  \oth.  of  December,  when  he  Dyed  \  and  that  at  the  time  of  the  giv- 
ing the  Wound,  My  Lord  Mohum  was  prefent,and  was  Aiding,  Abetting,AffifHng  and  Comfort- 
ing of  Hill;  and  thereupon  we  do  fay,he  is  Guilty  of  this  Murder,and  for  this  he  ftands  indicted. 
It  is  my  Duty  to  open  the  Indictment  to  your  Lordfhips,  we  fhall  call  our  Proofs,  and  give  you 
the  Evidence,  and  then  leave  it  to  your  Lordfhips  judgment. 

Mr.  Attorney  General.  My  Lords,  the  Indictment  has  been  opened,  and  by  that  your  Lordfhips 
fee  the  Noble  Lord  at  the  Bar,  ftands  Charged  with  the  High  Crime  of  Murder. 

My  Lords,his  Peerage  gives  him  a  Right  to  be  Tryed  in  this  Great  and  Noble  Court ;  and  as 
my  Lord  has  Juft  Reafon  to  put  a  High  Value  upon  this  Priviledge,  fo  on  the  other  Hand,  their 
Majefties  who  are  making  Inquifition  for  the  Blood  of  one  of  their  Subjects  have  a  fuii  AfTurance, 
that  no  Companion  for  my  LordsYouth,noConfidcrationof  hisQuality,orRegard  for  one  ofyour 
own  Order,  will  make  your  Lordfhips  unmindful  of  the  Heinous  Nature  of  the  Crime,  or  caufe 
any  Variation  in  the  Steadinefs  of  your  Juftice. 

It  is  true,  my  Lords,the  difference  between  the  Tryal  of  a  Peer  and  a  Commoner  is  very  great, 
but  there  is  no  difference  in  the  Crime,  whether  committed  by  the  one  or  the  other  :  It  is  the  fame 
Law  by  which  they  muft  be  Tryed  and  Judged  ;  and  that  Fact  which  would  be  Murder  in  the 
meaneft  Subject,  is  no  lefs  than  Murder  if  committed  by  the  greateft  Peer. 

My  LordSi  it  is  not  infifted  upon,  that  the  Noble  Lord  at  the  Bar  gave  the  Mortal  Stroak 
with  his  own  Hand  ;  Nor  is  it  fo  alledged  in  the  Indictment :  The  Indictment  findeth  the 
Wound  to  have  been  given  by  the  Hand  of  Richard  Hill ;  but  if  my  Lord  the  Prifoner  was  of 
hisParty,  if  he  Concurr'd  with  him  in  the  Thing,  if  he  was  Prefent  and  Abetting  to  the  Fact, 
though  he  did  not  ftrike  a  ftroke,  though  he  was  no  more  than  a  looker  on,  when  the  thing 
was  done,  the  Law  faith,heisa  Principal  in  the  Murder. 

Whether  my  Lords  Cafe  will  fall  within  this  Rule,  is  the  Point  for  your  Lordfhips  to  Deter- 
mine, when  the  Witneffes  are  heard. 

G  My 


itfv  Lords  it  is  my  part  to  give  an  Account  of  the  Nature  of  the  Evidence,  to  the  end,  that 
your  Lordfhips  may  the  more  eafily  go  along  with  the  Witneffes,  as  they  are  Examined,  and  more 
readily  make  your  Obfervations  upon  what  they  fay.  '■< 

This  I  mail  do  as  fhortly,  and  as  exactly  as  I  can,  without  pretending  to  Aggravate  any 
thins    which  I  could  neverthink  did  become  any  one  in  my  Station  -  and  I  am  lure,  would  be, 
to  very  little  purpole  before  fuch  a  Judicature  as  this  i  for  after  all,  your  Lordfhips  will  found 
your  Judgments  upon  the  Fact ,  not  as  it  is  Reprefented  by  us,  but  as  it  appears  upon  the  Oaths 

of  the  WitnefTes.  .  ,  \ 

The  time  when  the  Fact  for  which  my  Lord  is  to  be  Tryed  was  Committed,  was  the  pib. 

Day  of  December  laft. 

The  Occafion  of  it,  was  this. 

Captain  Hill,  the  Perfon  mentioned  in  the  Indictment,  had  for  fome  time  before  made  Ad- 
dreilcsof  Courtfhip  in  the  way  of  Marriage,  to  one  Mrs.  Bracegirdle,  an.  Actrefs  in  the  PJay- 
Houfe  •  But  theft  Propofals  were  totally  Rejected.  This  put  Mr.  Hill  in  a  very  great  Rage  , 
and  he  Declared,  that  Mr.  Mountfurd  (  the  Perfbn  Slain  j  was  the  only  Man  that  flood  in  his  way, 
and  with  many  Exe- rations,  exprefTed  his  Refolution  to  be  Revenged  upon  him  z  This  he  did 
ac  feveral  times,  and  before  feveral  Perfons. 

The  fame  Day  the  Fact  was  Committed,  in  the  horning  ;  My  Lord  who  is  now  at  the  Bar, 
and  Captain  Hill  went  together  to  Hire  a  Coach  to  go  to  Totteridge,  and  Directed  the  Coach- 
man to  have  fix  Horfes  Ready  ,  but  to  be  waiting  for  them  in  Drury~Lane  near  the  Play-Houfe  , 
with  only  two  Horfes  in  his  Coach,  about  nine  a  Clock  the  fame  Night.  My  Lord  and  Cap- 
tain Hill  Dined  together  that  Day ,  at  a  Tavern  in  Coven*  Garden-,  and  there  much  of  the^r 
Difcourft  was  about  A/rs.  Bracegirdle  \  and  both  of  them  did  freely  declare  their  Opinion  , 
that  Mr.  Mountfird  lay  with  her.  But  the  Principal  part  of  their  Difcourfe.,  was  in  Relatio  a 
to  a  Defign  which  they  had  formed  for  the  Seizing  upon  Mrs.  Bracegirdle,  and  forcing  her 
into  a  Coach,  and  carrying  her  away  fome  where  into  the  Country. 

This  was  to  be  executed  that  Night,  and  accordingly  they  were  then  providing  Arms  for 
that  purpofe^  Mr.  Hill  did  acquaint  my  Lord,  that  the  Soldiers  would  be  ready  by  the  time:,  and 
my  Lord  took  notice,  that  the  carrying  her  off,  would  ftand  Mr.  Hill  in  50/  at  Ieaft.  Thereupon 
(  as  your  Lord/hips  will  hear  from  the  Evidence)  Mr.  Hill  ufed  this  Expreffion,  If  the  Villain 
Relift  I  will  Stab  him  }  and  then  my  Lord  was  pleafed  to  fay ,  That  he  would  ftand  by 
his  Friend. 

After  they  had  Continued  there  fome  time,  being  about  to  part,  Mr.  Hill  told  my  Lord, 
that  unlefs  he  was  at  the  Play-Houfe  by  fix  a  Clock  v  the  thing  could  not  be  Effected, 
and  he  fhould  be  undone  :  But  my  Lord  promifedto  bethereat  the  time. 

Accordingly  they  both  met  at  the  Play-Houfe ,  and  after  they  had  been  behind  the 
Scenes ,  and  informed  themfelves  that  Mrs.  Bracegirdle  would  not  be  there  that  Night , 
they  left  the  Play-Houfe. 

But  it  feems  they  had  got  Intelligence  ,  that  Ihe  was  to  Sup  that  Night  at  one  Mr. 
1  Houfe  in  Drury  Lane;  and  therefore  they    planted  themfelves  with  their  Soldiers 
nerr  that  place,  over  againft  my  Lord  Cravens  Houfe. 
Loi  t  High  Steward.  They,  who  do  you  mean? 

Attcmey  General.  My  Lord  ,  the  Prifoner  at  the  Bar  and  Mr.  Hill.  After  they  had 
d  there  for  a  Confiderable  time  (  I  think  till  towards  Nine  a  Clock  )  they 
began  to  have  a  Jealoufie  ,  that  they  might  be  under  fome  mifinformation  ,  and  therefore 
ordered  the  Coachman  to  Drive  them  into  Howard-Street ,  the  place  where  Mrs.  Bracegirdle 
lodged  ,  and  obferving  fome  Perfons  Walking  near  her  Lodging,  they  faid,  they  doubted  they 
were  deceived,  and  had  been  betrayed. 

they  fo  n  came  back  again  to  Drury  Lane,  and  fixed  themfelves  in  their  former  Sta- 
tion.   About  Ten  a  Clock,  Mis.  Bracegirdle  accompanied  with  Mr,  Page  (  at  whole  Houfe 
ihe  had  been  )  and  with   her  Mother,  and  (  I  think)  her  Brother  going  Home*  when 
they  came  to  the  Place  where  the  Coach  flood,  with  the  Door  open,  and  my  Lord  at  the 
Bar  placed  in  the  Coach  •  and  feveral  Cafes  of  Piftols  by  him,  the  Soldiers  togecher  with 
tain  Hill,  came  up  to  Afrs.  Bracegirdle  ,  Seized  upon  her  ,  and  would  have  forced 
into  the  Coach  ;  Mr.  Hill  endeavoured    with  Violence ,  to  force  away  Mr.  Page  , 
who  was  then  leading  her,  and  ftruck  him*  but  Mrs.  Bracegtrdles  Afother  holding  her  a. 
bout  the  middle  ,  they   could  not  readily  get  her  into  the  Coach ,  and  during  this 
,  there  was  an  Opportunity  given  to  Afr.  Page  to  call  for  help  ,  and  feveral 
coming  prefently  from  the  Houfes  near ,  and  the  People  in  the  Street  beginning 
to  upon    them,   they  found  it  impracticable  to  effect  their  Defign  at  that  time. 


,   .   .  ^;  f  :(Hj    ,/   y  ^ 

.SVra*  to  S«;r(y  Street;  and  fo  it  was  not  poffible  for  Mountford  to  come  to  his  own  Houfe  j 
but  whoever  Ihould  fix  themfelves  in  Howard  street  ;  muft  have  the  Opportunity  of  feeing 

him.  i . 

As  they  were  going  along,  Hill  fwore  he  would  be  Reveng'd  ;  but  nam'd  no  Body. 

After  that  Mrs.  Bracegirdle  and  the  Company  were  come  to  her  Lodging,  fhe  and  her  Mo- 
ther, and  Page  went  into  the  Houfe  :  My  Lord  Ml  bun  and  Mr.  HiU  ftaid  in  Howard-Street  t 
and  there  continuecLJfor  near  two  Hours  together,  and  for  the  mofr.  part  of  that  Time,  with 
their  Swords  drawn. 

Mr.  Mountford,  as  it  hapned,did  not  come  Home  till  late  that  Night  ;  fo  that  their  St^y  being 
long,  my  Lord  and  Mr.  HiU  thought  fie  to  fend  for  Wine,  and  had  One  or  two  Bottles,  which 
they  drank  in  the  Street,  near  Mrs.  Bracegirdles  Lodgings. 

During  this  Time,  they  were  heard  to  fay  (that  is,  one  of  them  wasj  but  which  of  them, 
by  reafon  of  the  Darknefs,  we  cannot  tell J  Thftt  if  he  could  not  be  revenged  that  Night,  he 
would  the  next  Morning  ^  upon  which,  a  Boy,  who  was  there  with  them  %  (but  who  the  Boy 
was  we  cannot  difcover)  faid,  Good  my  Lord  do  not  do  it,  alter  your  Refoiution.  I  did 
obferve  before,  that  Mrs.  Bracegirdle  Supped  that  Nighx  at  Mr.  Pages  Houfe,  and  Mrs.  Page 
having  heard  of  the  great  Outrage  and  Tumult  in  the  Street,  and  that  her  Husband  was  gone 
Home  with  Mrs.  Bracegirdle,  and  being  under  a  Concern  for  his  Safety,  thought  fit  to  follow 
him  thither.  As  fhe  entred  into  the  Houfe,  fhe  faw  my  Lord  Mohun  and  Captain  HiU  near 
the  Door  ;  and  prefently  after,  before  fhe  could  have  a  full  Relation  of  what  had  happened 
in  Vrury- Lane,  Mrs.  Brown,  the  Owner  of  the  Houfe  where  Mrs.  Bracegirdle  lodged,  came  in- 
to the  Room,  and  told  them,  that  my  Lord  Mobun  and  HiU  were  waiting  for  Mr.  Mountforu 
and  that  fhe  was  apprehenfive  it  was  with  no  good  Intention.  Thereupon  Mrs.  Page  thought 
it  requifite  to  go. to  Mrs.  Mountfords  Houfe,  to  give  her  Notice  of  it,  and  to  defire  her  to  find 
out  where  her  Husband  was,  and  to  caution  him  not  to  come  Home,  unlefs  he  brought  a  good 
Guard  with  him. 

As  fhe  went  out,  fhe  faw  them  both  with  their  Swords  drawn,  and  fhe  acquainted  Mrs.  Mount- 
ford  with  it,  who  lent  to  feveral  Places  in  fearch  of  her  Husband,  but  fhe  was  fo  unfortunate^ 
that  the  Mefiengers  could  not  find  him. 

Whilft  this  was  doing,  the  Watch  came  into  Howard' Street,  being  allarm'd  at  the  Report 
that  two  Gentlemen  were  Drinking  in  the  Street,  and  walking  there  wkh  their  naked  Sword?. 
The  Watch  demanded  of  my  Lord  Mohun,  why  he  had  his  Sword  drawn.  My  Lord  m 
pleafed  to  ieturn  them  this  Anfwer,  That  he  was  a  Peer  of  the  Realm,  and  bid  them  touch 
him  if  they  durft.  They  then  asked  HiU  why  his  Sword  was  out,  and  my  Lord  made  the  EX- 
cufe  for  him,  That  HiU  had  loft  his  Scabbord. 

The  Watch  obferving  the  Drawer  who  attended  upon  them,  and  knowing  that  he  lived  at 
a  Tavern  in  Surry-Streft,  went  thither  to  inform  themfelves,  who  thefe  Perfons  fhould  be,  that 
were  walking  in  fuch  a  Manner  at  that  time  of  Night.  But  they  were  hardly  got  into  die 
Houfe  before  they  heard  the  Cry  of  Murder. 

The  Witneffes  will  inform  your  Lordfhips,  that  as  Mr.  Mountford,  about  12  a  Clock.,  was 
coming  Home,  my  Lord  Mobun  met  him,  and  laluted  him.  Mr.  Mountford  faid,  My  Lord  Mo- 
bun,  What  does  your  Lordfhip  do  here  at  this  time  of  Night  >  And  my  Lord  made  imfwer^ 
He  fuppofed  Mr.  Mountford  had  been  fent  for.  No,  fays  Mountford,  I  came  by  chance.  My 
Lord  faid  to  him  again,  I  fuppofe  you  have  heard  about  the  Lady.  Mr.  Mountford  anfwered, 
I  hope  my  Wife  has  given  your  Lordfhip  no  Offence.  No,  fays  my  Lord  Mobun  It's 
Mrs.  Bracegirdle  I  mean,  To  this,  the  Reply  Mr.  Mountford  was,  Mrs.  Bracegirdle  is  no  con- 
cern of  mine,  but  I  hope  your  Lordfhip  does  not  countenance  any  ill  Action  of  Mr.  HiU. 

Upon  this  HiU  came  up  to  them,  and  faid  to  my  Lord,  it  was  not  a  time  to  difcourfe  of  thole 
Matters  •,  and  as  my  Lord  continued  to  talk  with  Mountford,  HiU  ftruck  Mountford  firft,  ar  : 
in  a  manner,  at  the  fame  inflant  made  a  Pafs  at  him,  and  run  him  clean  through  the  Body,  and 
this  before  Mr.  MountforePs  Sword  was  drawn.  Immediately  upon  this  there  was  a  Cry  of 
Murder,  and  the  Watch  came  with  what  hafte  they  could,  and  took  my  Lord  Mobun,  but 
HiU  was  fled  •,  when  my  Lord  was  taken,  his  Sword  was  not  drawn. 

As  foon  as  my  Lord  Mobun  was  taken,  the  firft  Queftion  he  asked  was,  if  HiU  was  appr? 
hended  ;  and  when  he  was  toidlie  was  not,  he  faid  he  was  glad  of  it,  and  did  not  care  if  he 
were  hang'd  for  him.   And  he  faid,  adding  at  the  fame  time,  That  he  was  fbrry  that  Mr.  Hill 
had  fo  little  Money  about  him,  and  wifhing  him  all  that  he  had  in  his  own  Pockety  and 
did  then  aifo  own  to  the  Watch,  that  he  had  changed  Coats  with  Mr.  HiU,  and  had  HiJPs  Coat 
on  him  at  that  time. 

My  Lords,  this  is  the  Subftance  of  the  Evidence,  and  in  this  Order4  with  your  Lord  (hi  ps 
Leave,  we  fhall  offer  the  Proofs  to  your  Lordftiips  ;  I  do  not  doubt,  but  your  Lordfhips  will 
attend  to  the  Evidence  with  all  Care,  and  will  determine  upon  it  according  to  Jnftice  ana  Ho-  , 
nour.    I  will  detain  your  Lordfhips  no  longer,  but  proceed  to  call  the  WitnefTes  to  prove 
I  have  opened. 

L.  H.  Steward.  Pray  call  your  WitnefTes  together,  and  let  me  kdow  who  you  begin  with 

M,  At 


(   12  ) 

M  At  Gen  Mr  lords,  We  do  not  know  what  Place  is  defigned  for  the  Witnefles ;  but  if  they 
are  to  be  on  the  other  fide,  and  this  Croud  do  interpofe  between  us  and  them,  it  will  be  impofli- 
ble  for  uS  who  are  the  King's  Council,  to  hear  what  they  fay,  or  know  how  to  proceed. 

Lord High  Steward.  There  muft  be  Room  made  there  for  the  Witness,  where  are  your 

Witnefles  Mr;  Attorney  ? 

Clark  of  the  Crown.,  If  you  pleafe  to  name  them  Sir ,  we  will  call  hem. 
Mr.  Attorney  General.  Call  Mr.  John  tiudfin,  and  Mr.  George  PoWel. 

Lord  Hi^h  Steward.  I  know  not  how  this  is  ordered,  but  way  mult  be  made  there  by  the  Bar, 
that  the  Pnfoner  may  fee  the  Witnefles,  and  they  him. 
Mr.  Attorney  General.  Yes  my  Lord   by  all  means  _  a 

Mr.  Serjeant  tremaine.  If  your  Lordftnps  pleafe,  the  Witnefles  will  be  molt  Conveniently  heard, 
if  they  cone  and  ftand  here  by  us.  ;  >J 

Mr  Attorney  General.  If  your  Lord/hips  plfcafe,  it  will  not  be  poflible  either  for  my  Lord  at 
the  Bar,  or  for  us  to  hear  what  the  Witnefles  fay  :  Unlefs  they  be  brought  into  this  place  to 
ftand  between  us. 

.Lord  High  Steward.  My  Lord  Great  Chamberlain,  be  plea  fed  to  give  order  for  them  to  be 

brought  in  thither.  . 

Then  the  Lord  Great  Chamberlain  went  down  to  the  Bar. 
Lord  Great  Chamber  lain.  The  Witnefles  muft  be  brought  to  this  place. 

And  accordingly,  way  was  made  for  the  Witnefles,  as  called  to  ftand  at  the  Bar  between  the 
Pnfoner  and  the  Kings  Councel. 
Lord  High  Steward.  Give  me  the  Name  of  him  that  you  begm  with. 

Mr.  Attorney  General.  We  begin  my  Lords,  with  Mr.  John  Hudfon,  who  came  to  the  Bar,  and 
oneof  the  Clerks  held  the  Book  to  him,  upon  which  he  laid  his  Hand. 

Clerks  of  the  Crown.  Hearken  to  your  Oath  Sir,  the  Evidence  that  you  lhall  give  on  the  behalf  of 
our  Sovereign  Lord  and  Lady  the  King  and  C^eens  Majefties,  againit  Charles  Lord  Mohun  the 
Prifoner  at  the  Bar,  fhall  be  Truth,  the  whole  Truth,  and  nothing  but  the  Truth  :  So  help  yon 
God. 

Then  he  kifled  the  Book. 

Mr.  Attorney  General.  Mr.  Hudfon,  Do  you  give  my  Lords  an  account  what  you  know  of  any 
Applications  of  Courtlhip  made  to  Afrs.  BraceglrdL  by  Mr.  Hill,  and  what  became  of  it,  and  what 
you  heard  Hill  fay  about  her,  or  about  any  one  elfe  Relating  to  that  matter. 

Hudfon.  My  Lord,,  I  had  the  Honour  to  be  invited  to  Supper  with  my  Lord  Mohun,  at  the  Rofe* 
Tavern  in  Co-vent -Gar  den,  where  1  found  Captain  Hill  with  his  Lordfliip. 

Mr.  Attorney  General.  When  was  this  Sir,  tell  the  time. 

Hudfon.  This  was  three  Nights  before  this  unfortunate  Accident  hapned,  there  I  found  Capr 
tain  Hill,  and  we  flipped  together ;  and  after  Supper,  Captain  Hill  raifed  a  Difcourfc  of  Mrs, 
Bracegirdle  and  Mz.  Motmtfwd;  fays  He,  I  fhould  not  doubt  the  Succefs  of  my  Amour  with  Mrs. 
BracegirMe ,  if  I  were  not obitrudied  by  Mountford,  whom  I  defign  to  be  the  Death  of:  This  is 
Truth  upon  my  Oath.  My  Lord  Mohunwas  in  the  Company-,  but  I  cannot  fay  that  my  Lord 
made  any  Reply  to  the  thing,or  took  any  notice  of  it :  But  this  Captain  Hill  did  fay,  not  only 
then,  but  feveral  times  before. 

Mr.  Attorney  General.  Did  he  fay  it  at  any  other  time  in  your  Hearing. 

Hudfon.  Yes,  feveral  times  before 

Mr.  Attorney  General.  Doyou  know  any  thing  more  of  this  matter. 

Hudfon.  No  more,  than  that  my  Lord  Mohun  that  very  Night  that  Mr.  Mwntford  was  killed, 
nnd  Captain  Hill  came  into  the  Scene-Room  of  the  Play-Houfe,andmy  Lord  Mihunhzd  Captain, 
/L'/ACoaton,  and  Captain  Hill  had  my  Lord  Mohun;  Coat  on,  and  they  changed  their  Cloaths 
in  the  PlayHoufe.  I  faw  them  change  their  Cloaths  j  but  what  their  Defign  was,  I  cannot 
tell. 

Mr.  Attorney  General.  When  was  that  Sir. 

Hudfon.  That  very  Night  that  the  Gentleman  that  is  Dead,  Mr.  Mountford,  was  killed. 
Mr.  Attorney  General  You  fay,  that  my  Lord  Mohun  was  prefent,  when  that  Difcourfeof  Hell 
was,  about  Moutford  at  the  Tavern. 
Hudfcn  Yes,  but  1  cannot  fay  my  Lord  took  any  notice  of  it,for  he  made  no  Reply  that  I  heard, 
Lord  High  Steward.  Have  you  done  wjth  this  Witnels. 
Mr.  Attorney  General.  Yes,  my  Lord, 
Hudfon.^  Tbvs  is  all  that  I  know  of  the  matter. 

Lord  Htgh  Steivard.  My  Lord  Mohun,  have  you  any  thing  to  lay  to  this  Witnefs. 
LordM^w.  No  my  Lord. 

Mr.  Attorney  General.  Then  our  next  Witnefles  Name  isGeorge  Powell. 

Who  was  Sworn  in  like  manner, 
u  *fr'  AttorncyGmera^  Mt.  Powell,  you  have  heard  the  Queftions  that  have  l>een  asked,  Mr. 
thdjo?,,  Pray  will  you  make  Anfwers  to  them  5  and  give  my  Lords  an  Account  what  you  know 
of  this  matter,  i  j  . 

Pnvrfl 


P««qj£  May  it  plealc  Your  Loidinips,  about  5  or  6  days  before  Mr.  Mount  ford  was  Wound- 
ed, I  was  in  Company  with  Captain  Hill3  and  lie  began  Mrs.  BnrcegirdlesYyQaty.  J  toid.him 
i  would  Pledge  it.  Says  he,  I  am  lure  there  is-'no-Baptetweeitfi^  but 
MutinifurJ  j  and  1  am  Reloived  to  be  Revenged  01V  lum,  one  Way  or  another.  About'  %  -Days 
afterwards  1  was  at  Supper  with  my  Lord  Mohan  and  Captain  Hi//,  and  another  Gent'cman,and 
the  lame  Dilcotirle  arole  again,  and  Captain  MM  ■'Whilpered  me  in' the  Ear,  fays  he,  I  am  re- 
folved to  have  the  Blood  of  Mnmtford.  I  told  him  I' did'  not  thmk  it  lit  for  him  •  to  ipeak  fb 
behind  a  Gentleman's  back,  and  tome  who  was  his  Friend.  I  laid  I  would  acquaint  Mr. 
Moumford  with  what  he  laid,  and  I  did  not  doubt  but  he  wou'd  give  him  the  fadstatftion  of  ?. 
Gentleman  for  any  Injury- he  did  him.  I  heard  no  further  Difcourfe  at  th.-r  time,  npr'do  I 
know  more  of  that  matter,  till,  the  Night  that  Mx:- Mountford  Was  Wounded.,  when"  I 'law  him 
upon  the  Parlor  .Floor,  and.  a  tee  r  ward  law  him  laid  to  Eed,  and  fate  up  all  Night  wfth 


pened.    He  told  me  Captain  Hill  killed  him  bafcly ;  I  asked  him  if  hi;;  Swdrcj  was  'draw 
Yes,  lays  he,  but  it  was  after  1  had  received  my  Wound,  for  whiilt  my'  Lord  MA-m  tajked  tb 
me  Hill  run  me  through;    /  ■ 


lying  upon  „^  .  .ww^  . — .*~<.«-r™'^  M„  „„^  ^  _  ~~  —  —  vtlKfin/t* 
him,  and  about  four  a  Clock  'an  the  'Morning  lacked  Mr.  M.-<mtfvd  how  the  (hJHe  hap- 
•       1  '  -  '•'      ■ ' '  "J  •  * ■  ■  '        ?        :r  his  Sword  was  'drawn; 

A/r.  Att.  Gen.  At  that  time,  when  thofe  Words  were  Ipoken  at  Slipper,  THar  he  defined 
to  be  the  Death  of  Mwntfrd,  was  my  Lord  prdent  r 

Powell.    Yes  my  Lord  Mihtm  wis-prclent,  but  he  was  Talking  to  Colonel  Yre&WdW  *':*  . 
M\  Att.  G,  7.    Did  my  Lord  MMn  lay  any  thing  to  what  Hill  laid  1  .    ,      '  ^ 
Powell.    I  did  not  hear  him  make  any  Anfwer-to  it  at  all. 
Mr.  Att.  Gen.  "Do  you  know  any  thing  eife  in  Relation  to  this  Fa#. 


Powell.    Nothing  ele  but 


than  Captain  Hill  did  give  a  Letter  to  be  delivered  to  Mrs.'/?,-?: 
sr.it  was  delivered  or  not,  and  he  often  told  me  lie  would' 'Marry 


girdle,  but  I  know  not  whether 
her  with  all  his  Heart.  «  . 

Mr.  An.  Gen.    You  fay  you  had  that  Difcourfe  With  Mount  for  d}  when  he  lay  a  EH-1  _. 
Powell.    It  was  about  four  a  Clock,  and  he  died  obbut  One.     •       ■  L 
il/r.         G«».    Was  there  any  thing  laid  about  my  Lord ■MA?,*,  at  that  tiiiic ? 
Powell.    Nothing  but  that. my  Lord  Mohnn  was  Talking  to  him,  win!  IV  'the -Other  rail 
through.  .  ■ 

£.  H.  Steward.    If  I  underftand  you  aright,  you  lay  nothing  again fr  mv  Lord  'Mchiv.  ' 
his  being  by  onetime  at  Supper  when  Hill  laid'  fome  Words  about  -  Mfcitiifm  df  and  thtn.i. 
other  thing  you  lay  is  what  'Mountford  told  yon  after  he  was  Wounded.    That  my  .  Lord  V. 
Talking  to  him,  when  Hill  gave  him  the  Wound. 
Powell. .  Yes,  My  Lord,  That  is  all  that  I  heard. 
L.  H.  Steward.    Has  your  Lordfhip  any  thing  to  lay  to  this  Witnels  ? 
L.  Mohun.    No,  My  Lord. 

Mr.  Att.  Gen.    The  next  Witnels  that  we  Ihall  defireto  call  is  Mrs.  Kni0. 

Who  was   S  W  O  R.N. 

Mrs.  Knight.    I  have  nothing  to  lay  to  my  Lord  Mohan ;  but  what  I  have  to  i 
Mr.  Hill.   About  4  days  before  Mr.  Mmntford  was  Killed,  Mr.  Hill  came  to  me,  *arid 
to  me  about  Mrs  Br'acmrdh  :  Het  told  me  he  was  fatisfied  Ihe  hated  him,  I  told  him  I  did 
not  believe  Ihe  hated  any  body,  or  loved  any  Body  :  Y^s,  he  laid,  Ihe  did  love  Ibme  fc   ly  1 
but  he  had  thougiit  of  a  way  to  be  even  widi  that  Body.    Upon  the  Wednefddy  Night  before 
Mr.  Mount frd  was  killed,  he  came  to  me  as  I  was  coming  out  of  the  Dreffing  Room  ;  :  wedi 
he,  Mrs.  Knight  let  me  Ipeak  a  Word  with  you,  lays  he,  you  are  very  great  with  Mrs   /■  \.ch 
girdle,  and  I  defire  you  to  be  lo  kind,  as  to  lpeak  to  her  for  me,  and  1  would  beg  c  if 
you  would  give  me  leave  to  give  her  this  Letter  from  me  :  No,  faid  I,  Mr.  Hi  If  I  ' 
'  Pardon  ;  you  lay  Ihe  hateth  you,  and  if  Ihe  hateth  you,  ihe  will  not  love  any  body  t.  ,v  jj 
eth  for  you  ;  and  I  am  not  fond  of  creating  my  felf  Enemies  in  the  Houfe,  knowing  I 
Ibme  already.    What  Enemies,  laithMr.  Hi//,  Mountford  do  you  mean?  And  theri  repeating  a 
great  Oath,  I  Hull  find  a  way  with  him  Ipeedily.  . 

L.  H.  Stewards  A  way,  with  what  ? 

Mrs.  Knight.    A  way  with  him  Ipeedily,  Hdl  laid  it  of  Mr.  Mountford. 

L.  H  Steward.  What  do  you  call  this  Witnels  for,  Mr.  Attomy  what  ule  do  you  m 
Evidence  againft  my  Lord  Mohun  ?  * 

Mr.  An.  Gen.    My  Lord,  the  ufe  that  we  would  make  Of  thefe  WitnelTes  is  to  give  an  Ac- 
count of  the  whole  Fa<ft  horn  the  Beginning  to  the  End,  Hills  Malice,  and  what  Was  the  C  :  • 
ealionof  it,  his  Delign  in  coming  there  that  Night,  and  what  he  did,  and  to  leave  'if  to 
your  Lordlhips,  to  judge  what  influence  this  will  have,  ho;?  far  it  wilt  affe&rny  Loj 
The  next  Witnels  is  Mrs.  Sandys. 

L.  H.  Steward.    What  is  this  Womans  Name  ? 

Mr.  An.  G'en.    Mrs,  Elizabeth  Sandys: 

ft  *i 


(  *4  ) 

She  was  &  W  O  R  N. 

Mr  Att  Gen.    Mrs.  Sandys,  give  my  Lords  an  Account  ,  whether  you  were  prefent  witfi 
toy  Lord  Mohun  and  Mr.  Hill  at  the  Tavern  that  day  that  Mr.  Motmtford  was  killed,  and  what 
*yv-  j  there 

Sandts.  I  Dined  wkh  -my  Lord  Mohun  and  Captain  Hill,  at  the  Three  Tuns  in  Shandois-fireet , 
and  there  arofe  a  Difeourfe  about  Mrs.  Bractgirdle  and  H///,  and  my  Lord  asked  me, 

if  I  thought  Motmtford  had  lay  with  her  or  no.  I  laid  I  could  not  tell  \  prelently  after  fays 
toy  Lord  Mohun,  it  will  coft  Hill  50  Guineas  this  Defign.  Saith  Mr:  Hill,  if  the  Villain  offers 
to  refill  I  will  Stab  him  ;  faith  my  Lord  Mohun,  I  will  ftand  by  my  Friend.  When  this  was 
done  Mr.  Hill  defired  Mr.  Brough  to  borrow  a  Cafe  of  Piftols  of  Captain  Leifier,  and  he 
laid  he  would  not  borrow  them  himfelf,  for  he  doubted,  if  he  knew  of  the  Defign  he  woukd 
not  lend  them.  W  hen  that  was  done,  Captain  Hill  told  me  he  had  a  Coach  and  Six  Horfes 
in  Witch-Street,  to  feize  Mrs.  Bractgirdle,  and  carry  her  away  into  the  Country ;  and  my 
Lord  Mohun  faid,  he  would  ftand  by  his  Friend  :  And  when  my  Lord  Mohun  went  away  , 
Hill  {aid  to  him  ;  mv  Lord  if  you  be  not  there  by  Six  a  Clock,  I  am  Ruined.  Saith  my 
Lord  Mohun,  upon  my  Word  and  Honour  I  will  be  at  the  Play  Houfe  by  Six. 

L.  H.  Steward.    My  Lord  Mohun,  have  you  any  thing  to  lay  to  that  Witnels  ? 

L.  Mohuo.  Yes,  My  Lord,  I  defire  to  have  her  asked,  whether  me  is  a  Maid  or  a  Mar- 
ried Woman 

L.  H.  Steward.  You  hear  the  Queftion,  but  I  do  not  know  what  ufe  my  Lord  will  make 
of  it. 

Mr.  Att.  Gen.   You  can  eafily  anlwer,  whether  you  are  Married  or  Unmarried. 
L.  H.  Steward.   That  Queftion  is  very  fair  j  are  you  a  Married  Woman,  or  a  fingle  Wo- 
man? 

Sandys.   I  am  a  fingle  Woman,  my  Lord. 

Mr.  Att.  Gen.  Pray  Mrs.  Sandys  Repeat  the  Words  that  my  Lord  Mohun  laid,  when  Hill 
faid  if  the  Villain  refilled  he'  would  Stab  him.  % 

Sandys.  My  Lord  Mohun  laid  nothing  in  the  World ,  but  that  he  would  ftand  by  his 
Friend. 

L.  H.  Steward.   Have  you  any  further  Queftions,  Mr.  Attorny  to  ask  this  Witnels  ? 
Mr.  Att.  Gen.   I  have  nothing  more  to  ask  her  my  Lord. 

L.  H.  Steward.   What  fay  you  my  Lord  Mohun  5  would  you  ask  her  any  thing  elfe  ? 
L.  Mohun.    No,  my  Lord. 
L.  H.  Steward.   Then  withdraw. 
Which  Ihe  did. 

Mr.  Att.  Gen.    The  next  Witnels  we  call  is  Mr.  Rogers.  i 

Who  was  SWORN. 

L.  H.  Steward.  What  is  this  WicnelTes  Name  ? 

Mr.  Att.  Gen.    Rogers,  my  Lord. 

L.  H.  Steward.    What  is  his  Chriftian  Name  ? 

Mr.  Att.  Gen.  John.  If  your  Lordlhips  pleafe  to  remember,  that  the  laft  Witnels  Mrs.  San- 
dys (aid,  That  Mr.  Hill  defired  my  Lord  Mohun,  not  to  fail  of  being  at  the  Play-Houfe  by  Six  a 
Clock,  and  that  he  was  undone  if  he  did  not  come  ;  and  my  Lord  promifed  upon  his  Word 
and  Honour  that  he  would  come  :  Now  we  call  this  Witnels  to  prove,  that  diey  met  at  the 
Play-Houfe  according  to  the  Appointment  on  the  9th  of  December. 

Rogers.  My  £ord,  All  that  I  know  of  this  matter  was,  That  my  Lord  Mohun  and  Captain 
Hill  were  at  the  Play-Houfe  that  Night,  and  that  which  made  me  take  particular  Notice  of 
their  being  then  at  the  Play-Houfe,  tho'  they  had  been  frequently  there  before  together,  was 
that  Captain  Hill  had  my  lord  Mohun\  Coat  on,  and  my  £ord  Mohun  had  Captain  Hill's 
Coat  on. 

Mr.  Att.  Gen.  Did  you  obferve  any  thing  elfe,  when  they  were  at  the  Play-Houfe? 

Rogers.  Nothing  but  only  fome  Words  that  pafled  between  Captain  Hill  and  my  iord 
Mohun,  when  1  went  to  ask  them  for  the  overplus  of  the  mony  for  coming  in,  becaufe  they 
Came  out  of  the  Pit  upon  the  Stage  ;  he  laid  he  would  not  give  it  me,  but  if  1  brought  any  of 
our  Mailers,  he  would  Slit  their  Nofes  or  fomething  to  that  ErTea. 

Mr,  Att.  Gen.    Speak  that  over  again. 

Rogers.  I  asked  them  for  mony,  that  they  ought  to  pay  more  than  the  reft  that  were  in  the 
Pit,  becaufe  they  came  upon  the  Stage,  and  they  would  not  give  it  me,  but  he  faid  if  I 
brought  any  of  our  Mailers,  he  would  Slit  their  Nofes,  or  cut  their  Faces,  or  to  that 


L,  H»  Steward, 
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Lord  High  Steward.  My  lord,  will  your  Lordfhip  ask  him  anyQjeftions? 
Lord  Mohun.  No  my  Lord. 

Lord  High  Steward.  Call  another  Witnefs  then.        ,  ■ 
i  jv\u  Attorney  General.  My  Lords,  with  your  LordfhJps  Favour,  the  next  Witnefs  that  we 
Jhall  call,  is  the  Coach-Man,  William  Dixon. 

Who  was  Sworn. 

Mr.  Attorney General.  Mr.  Dixon,  do  you  remember  the  Day  when  Mr.  Mount  ford  was  killed.' 
Dixon.  Yes  Sir. 

Mr.  Attorney  General.  Pray  acquaint  my  Lords,  w,hat  Perfons  you  carryed  in  your  Coach  that; 
Day,  whether  you  carryed  my  Lord  Mff&m  and  Mr.  Hill,  and  to  what  place,  and  where  you 
waited  for  them. 

.  Dixon.  If  ic  pleafe  your  Lordlhips,  Captain  Hill  and  my  Lord  Mohun  came  in  a  Hackney 
Coach  to  my  Gate  ,  where  1  live  ,  and  I  was  jufta  going  to  fetmy  Coaches  into  theScreec 
for  Hyre:  They  Bargained  with  me  for  fix  Horfes ,  and  I  was  to  have  thirty  Shillings  to  fee 
them  down  at  Totteridge  on  this  fide  Bamet.  I  asked  them  whether  they  would  have  me  brin* 
all  the  fix  Horfes  with  the  Coach,  No  they  faid,  a  pair  would  ferve  to  the  Play- 
Houfe,.  and  the  other  four  fhould  ftand  at  the  Pounds  end.  So  I  went  accordingly 
to  the  place  appointed,  over  againft  the  Horfoooe-Tavem  in  Dmry-Lane ,  and  a  Foot- 
Afan  came  ,  and  Mr.  Hill  and  he  bid  me  drive  down  lower.  So  I  drove  to  my  Lord 
of  Clares  Door  ,  or  thereabouts^  and  there  was  fome  Souldiers  that  would  have,  had  me 
go  in,  and  Smoak  and  Drink  with  them:  I  told  them,  I  did  never  Smoak,  and  I  did 
not  care  for  Drinking  any  thing  at  that  time.  With  that,  my  Lord  Mohan  and  Mr.  Hill 
came  into  the  Coach ,  and  as  they  bid  me  ,  I  carryed  them  into  Norfolk  Street ,  below 
the  Watch-Houfe  that  flood  there  they  bid  me  turn  about ,  and  ftand  there  ;  and  then 
they  went  for  a  little  time  to  the  White-Horfe  Tavern  ,  fo  I  did  turnabout,  and  ftaid  as  they 
bid  me  ,  and  they  tarryed  a  pretty  while  before  they  came  again,  and  then  they  bid  me  drive 
back  to  the  place  from  whence  1  came,  fol  Drove  into  Drury  Lane,  and  they  bid  me  flop  next  to 
my  Lord  Craven's  Houfe,  this  was  about  Ten  a  Clock,  and  it  being  fo  late,  I  went  Home,  and 
lent  a  Poflillion  down  ,  ' to  take  care  of  the  Coach,  fo  that  what  palled  afterwards,  I  cannot  tell. 
Lord  High  Steward.  What  Day  or  Night,  was  all  this  you  fpeak  of. 

Dixon.  Truly  my  Lord,  I  cannot  tell  what  Day  it  was ,  it  was  in  December,  as  1  take  it,  the 
$th.  and  it  was  Friday  I  believe,  I  do  not  know  juftly. 

Lord  High  Steward.  Did  you  hear  of  the  Death  of  Mr.  Mountfordt 
Dixon.  Yes,  I  did. 

Lord  High  Steward.  Was  it  the  fame  Day  that  you  heard  Mr.  Mounford  was  killed. 
Dixon.  No,  I  did  not  hear  it  till  the  next  Morning. 

Mr.  Attorney  General.  You  fay,  you  went  with  my  Lord  Mohun  z\A  Mr.  Hill  into  Njrfolk  Street^ 
and  there  you  flayed  for  them,  whilft  they  went  elfewhere. 
Dixon.  Yes,  I  did  fo. 

Mr.  Attorney  General.  Do  you  know  to  what  Houfes  they  went? 

Dixon.  They  went  to  the  White-Horfe  Tavern,  to  the  hithermoft  Houfe  on  this  fide  the  Strand , 
and  they  went  below  to  a  Door  on  this  fide  of  a  Houfe  that  is  not  finifhed  yet. 
Mr.  Attorney  General.  Did  you  hear  them  ufe  any  Exprefiions  there. 

Dixon.  I  heard  Hill  fay  to  my  Lord  Mohun  ,  I  think  there  is  a  Man  and  a  Maid  talking,  it  was 
at  the  Corner  Houfe  j  faith  Hi//,  we  are  Betrayed  ,  Damme  faith  he,  my  Lord,  let  us  g-> 
and  Threfh  him. 

Mr.  Attorney  General.  What  did  they  do  then  ? 

Dixon.  I  did  fee  them  do  nothing. 

Mt.  Attomej  General.  Whither  did  you  carry  them  from  thence  ? 
Dixon.  To  the  place  from  whence  they  came,  in  Drury  Lane. 
Lord  HighSteward.  Will  your  Lordfhip  fay  any  thing  tothisman  ? 

Lord  Mohun.  I  defire  he  may  be  asked,  whether  he  had  not  Orders  to  go  out  of  Town  with 
US,  as  foon  as  Mrs.  Bracegirdle  was  put  into  the  Coa«h. 

Dixon.  If  it  pleafe  you  Sir  ,  1  had  Order  thus ,  that  when  we  were  to  go  out  of  Town  ,  I 
muft  Drive  down  into  the  Stranded  then  round  about  any  way  that  was  readiefl  and  cleareft  to 
getto  the  Pound,  that  Order  I  had,  andno  other  Order  I  had. 

Lord  High  Steward.  Who  is  your  next  Witnefs? 

Mr.  Attorney  General,  My  Lords ,  the  next  Witnefs  we  fhall  call ,  will  give  you  an  Account 
fthat  was  done  in  Drury  Lane,  upon  their  endeavouring  to  carry  her  away,aud  for  that  we  have 
here  Mrs.  Bracegirdle  her  felf. 

Lord  High  Steward.  What  is  this  Gentlewomans  Name  ? 

Mr.  Attorney  General.  Mrs.  Ann  Bracegirdle, 

Thenjhe  tp<x  Smrm 

Mr.  An.  Gen.  Mrs.  Bracegirdle,  Pray  give  my  Lords  anr  Account  of  the  whole  of  your  Know- 
ledge of  the  Attempt  that  was  made  upon  you  in  DrHryLane^  and  what  followed  upon  it. 

•  V        '  -  ......  A&ty 
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Mrs.  Br.icegirdle.'Mi  Lord,  I  was  in  Trince's-street  at  Supper  at  Mr.  Page's,  and  at  ten  a 
Clock  at  Night,  Mr.  Page  went  Home  with  me  *  and  coming  down  Vrttry- Lane,  there  ftood  a 
coach  by  my  lord  Craven's  Door,  and  the  Boot  of  the  Coach  was  down,  and  a  great  many 
men  Wood  by  it;  and  juft  as  J  came  to  the  Place  where  the  Coach  flood,  two  Soldiers  came 
and  palled  me  from  Mr]  Page,  and  four  or  five  more  came  up  to  them,  and  they  knocked  my 
Mother  down  almoff,  Tor  myA/oiher  and  my  Brother  were  with  me.  My  Mother  recovered, 
and  came  arid  hung  about  my  Neck,  fo  that  they  could  not  get  me  into  the  Coach,  and  Mr.  Page 
went  to  call  Company  to  refcue  me.  Then  Mr.  Hill  came  with  his  Sword  drawn,  and  /truck  at 
.Mr.  Pace  and  my  Mother  ;  and  when  they  could  not  get  me  into  the  Coach,  bccatiic  Company 
came  in,  fie  laid  he  would  lee  me  Home,  and  he  led  me  by  one  Hand,  and  my  Mother  by  the 
other.  'And  when  we  came  Home.;  he  pulled  Mr  Page  by  the  Sleeve,  and  laid,  Sir,  1  would 
fpeak  with  50&         •  •         ,   ,    ',  , 

Mr.  Att.Ge;;.  Pray  Mrs.  Eracegirdle,  did  you  fee  any  Eody  in  the  Coach  when  they  pulled 

you  to  it  ?  .  • 

Mrs.  Brazegh'dle.  Yes,  my  Lord  Mohan  was  in  the  Coach  \  when  they  pulled  me  to  the 
Coach,  I  (aw  my  Lord  Molntn  in  the  Coach.  And  when  we  came  Home,  Hill  pulled  Mr.  Fage 
1  y  the'skeve,  and  laid  he  would  fpeak  with  him.  As  they  led  me  along  Dmry  Lane,  my  lord 
Mw'tf.? came  out  of  the  Coach,  and  followed  us,  and  all  the  Soldiers  lollowed  them,  but  they 
wcredi'miifcd,  and,  2s  1  laid,  vviun  we. came  to  our  Lodging,  then  Hill  pulled  Mr.  Page  by  the 
Sleeve,  and  laid,  he  would  fpeak  with  him.  Saith  Mr.  Page,  Mr,  Hill,  another  time  will  do, 
to  MoiTo.v  mil  ierve  i  with  that,  when  I  was  within  Doors,  M>.  Page  was  pulled  into  the 
Hemic,  and  Mr.  H/H  walked  up  and  down  in  the  Street  with  his  Sword  drawn.  He  had  his 
Sword  drawn  wh-.n  he  came  along  with  me. 

Mr.  An.  Gen.  Did  you  oblerve  him  to  fay  any  thing  whilft  he  was  with  you  ? 

Mrs.  Brac/gird'k.  As  I  was  going  down  the  Hill,  he  laid,  as  he  led  me,  he  would  be  re- 
venged. 

Mr.  Ait  Gen.  Did  he  name  of  whom  he  would  be  revenged? 

Mrs.  Braceghdle.  He  did  not  name  of  whom  then,  but  when  I  was  in  the  Houfe,  feveral  Per- 
fons  went  to  the  Door,  and  afterwards  Mrs.  Brown  went  to  the  Boor,  and  fpoke  to  them,  and 
asked  them  what  they  ftaid  and  walked  there  for  •,  at  laft,  they  laid,  they  ftaid  to  be  reveng- 
ed of  Mr.  Mount furd,  and  then  Mrs.  Brown  came  in  to  me,  and  told  me  qt,  it. 

Lord  High  Steward.  Who  Laid  that  ? 

Mrs,  Br&cegirdle,  Mr.  Hill. 

Mr.  Art.  Generdl  Were  my  Lord  Mdnm  and  Mr.  Hill  both  together  when  that  was  faid,  that 
they  ftaid  to  be  revenged  of  Mr.  Moumfotdl 

Mrs.  Bracegirdle^  Yes  they  were.  And  when  Mrs.  Brown  came  in  and  told  m?,  I  fent  my  Bro- 
ther and  the^jaid.  and  all  the  People  we  could,  out  of  the  HQufe  to  Mrs.  Mount  ford,  to  defire 
her  to  fend.,  if  (he  knew  where  her  Husband  was,  to  tell  him  of  it,  and  fhe  did.  And  when 
they  came  in  a  Doors  again,  1  went  to  the  Door,  and  the  Doors  were  /hut,  and  1  liflened  to 
hear  if  they  were  there  ftill',  and  my  Lord  Mohun  and  Mr.  Hill  were  walking  up  and  down  the 
Street ;  and  by  and  ;hy,  the  Watch  came  up  to  them,  and  when  the  Watch  came,  they  faid, 
Gentlemen,  Why  do  you  walk  with  your  Swords  drawn  ?  Says  my  Lord  Moburt,  I  am  a  Peer 
of  England,  touch  me  if  you  dare. 

Lord  High  Steward.  Repeat  that  again,  for  I  could  not  well  hear  you  :  Do  yon  fpeak  of  what 
you  heard  from  Mrs.  Brown,  or  what  you  obferved  your  felf  ? 

Mrs.  Bracegir^le.  My  Lord,  1  was  within  Doors,  but  1  was  liftening  at  the  Door,  and  heard 
this  my  leir,  they  came  up  to  them;and  faid,  Gentlemen,  Why  do  you  walk  with  your  Swords 
drawn  ?  1 

Lord  H'gb  Steward.  Who  asked  that  Queftion  ? 

Mis.  Braceglrdte.  The  Watch  i  and,  fays  my  Lord  Mobm,  I  am  a  Peer  of  England,  touch 
me  if7  you  dare.  Then  the  Watch  left  them,  and  they  went  away,  and  a  little  after  there  was 
a  Cry  of  Min  der,  and  that  is  all  that  I  know,  my  Lord. 

l.W  tyobun.  My  Lord,  1  defire  this  Witnefs  may  be  asked,  how  long  after  this  PafTage 
that  (be  fpeakefh  or,  was  it  tlvr.  Hie  heard  Murder  cryed  in  the  Street. 

j.ord  High  Stewjrd.  You  hear  the  Queftion,  Mrs,  Bracegirdle,  What  fay  you  to  it  ? 

?  rs.  Bncigirdle.  My  Lord,  I  believe  ic  was  about  a  quarter  of  an  Hour  after,  to  the  belt  of 
my  A/cmory.  .  .  . 

Lord  Higk  Steward.  What  do  you  mean,  a  quarter  of  an  Hour  after  the  Watch  asked  the 

Qu'-'ftion  1 

j    Mrs.  Bracegirdle.  Ycs3  my  lord. 

Iben  the  Earl  of  Mulgrave  (iood  tip. 
Lord  High  Steward.  My  Lord  Mulgrave. 

E.  rf  Mulgrave.  My  Lord,!  defire  to  ask  this  Witnefs  a  queftion.  If  I  heard  her  aright,  1  think 
they  threaten'd  to  be  Revenged  of  Mr.  MountforJ.  I  defire  to  know  of  her,  whether  my 

ford  \i ohm did  threaten  him.  , 
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Mrs.  Bracegirdle.  I  do  not  know  indeed;  but  when  Mrs.  Browne  asked  them  what  they 
ftaid  there  for  ?  They  faid  to  be  Revenged  of  Mr.  Mountford.  I  did  not  hear  them  my 
lelf,  but  Mrs.  Browne  came  in  and  told  mefo. 

Mc.  Att.  Gen.  Mrs.  bracegirdle,  I  think,  if  I  did  not  miftake,  you  faid,  when  the  Watch 
came  up,  they  asked  them,  why  their  Swords  were  drawn  ? 

Mrs.  Bracegirdle.  Yes,  and  my  Lord  Mohun  made  anlwer,  he  was  a  Peer  of  England z 
and  bid  them  touch  him  if  they  durft,  and  they  went  away. 

Mr.  Att.  Gen.  My  Lord,  the  next  Witneft  that  we  call,  mall  be  Mr.  Gawen  Page,  at 
whofe  Houfe  Mrs.  Bracegirdle  Supped  that  Night. 

{_  Me  was  Sworn. 

Mr.  Att.  Gen.  Mr.  Page,  I  luppole  you  remember  the  Night,  when  Mrs.  Bracegirdle 
Supped  at  your  Houfe. 
Mr.  Page.  Yes,  my  Lord. 

Mr.  Att.  Gen.  I  pray  give  an  account  of  your  whole  Knowledge  about  this  Matter, 
What  happen'd  that  Night. 

Mr.  Page.  About  Ten  a  Clock  at  Night,  on  Friday  the  Ninth  'of  December  laft,  going 
down  Drury '-Lane  with  Mrs.  Bracegirdle,  whom  I  Led  juft  againft  my  Lord  Craven  s  Houfe. 

L.  H.  Steward.  Pray  Sir,  fpeak  out,  and  tell  us  what  time  it  was. 

Mr.  Page.  About  Ten  a  Clock  at  ?Night,  on  Friday  the  Ninth  of  December  laft,  going 
down  Drury-Lane,  and  leading  Mrs.  Bracegirdle ,right  againft  my  Lord  Craveris  Door,  itood 
a  Coach,  where  two  Soldiers  prelfed  in  between  me  and  Mrs.  Bracegirdle ,  and  parted  us: 
I  asked  what  that  was  for  i  But  they  took  hold  of  Mrs.  Bracegirdle,  and  immediately  they 
would  have  forced  her  into  the  Coach  j  Capt.  Hill,  whom  1  law  there  with  his  Sword 
drawn,  made  feveral  Blows  at  me. 

L.  H.  Steward.  Who  would  have  forced  her  into  the  Coach  ? 

Mr.  Page.  The  Soldiers  would. 

Mr.  Att  Gen.  Pray  go  on  Sir,  what  follow'd  after  that  ? 

Mr.  Page.  I  fay,-1  Capt.  Hill  made  feveral  Blows  at  me,  and  Cry'd  you  Villain,  Stand. 
I  received  leveral  of  them  upon  my  Cane,  but  there  was  none  that  hurt  me  ;  then  I  got 
Help,  and  they  were  prevented  of  carrying  Mrs.  Bracegirdle  away.  My  Lord  Mohun 
Was  in  the  Coach  ;  I  law  him  in  the  Coach. 

Mr.  Att.  Gen.  Did  you  fee  any  Arms  in  the  Coach  ? 

Mr.  Page.  I  faw  no  Arms,  but  I  faw  a  Bundle  in  the  Coach,  tho  I  could  not  tell 
what  it  was ;  and  there  was  one  in  the  Coach,  that  I  faw  was  my  Lord  Mohan.  So  whert 
we  had  got  Help,  we  went  down  the  Lane  to  Convey  her  home,  and  Capt.  Hill  was 
with  us,  and  my  Lord  Mohun  followed  at  a  diftance.  Capt.  Hill  laid  to  the  Soldiers, 
Be  gone,  I  have  nothing  more  to  do  with  you  now.  When  we  came  to  the  Houle  and  Mrs. 
Bracegirdle  was  entring  in,  Captain  Hill  pulfd  me  by  the  Sleeve,  and  faid  he  would  fpeak 
with  me.  Said  I,  to  Night  is  not  a  fit  time,  to  Morrow  is  better,  therefore  pray  ftay 
till  to  Morrow  Morning.    But  faid  he,  God  Damme,  you  will  not  go  Home  to  Night. 

L.  H.  Steward,  You  fpeak  lb  low,  that  I  cannot  tell  what  you  lay  ;  I  did  not  hear 
that  laft  that  you  faid. 

Mr.  Page.  My  Lord3  I  fay,  when  Captain  Hill  pull'd  me  by  the  Sleeve,  and  laid  he 
would  fpeak  with  me,  I  told  him,  that  Night  was  not  a  fit  time,  to  Morrow  would  do 
better  :  Well,  laith  he,  To  Morrow  then  ;  but,  God  Damn  me,  you  will  not  go  cut  to  Night 
I  went  in  a  Doors,  and  thpre  my  Lord  Mohun  and  he  ftaid  for  an  Hour  and  a  half,  as  I 
was  told;  Haw  them  not  my  lelf:  But  Mrs.  Browne  came  in  and  faid,  that  they  faidj 
they  waited  to  be  Revenged. 

Mr.  Att.  Gen.  Whom  did  they  mean,  your  felf  that  they  would  be  Revenged  of? 

Mr.  Page.  Mrs.  Browne  faid,  they  waited  for  Mr.  Mountford. 

Mr.  Att.  Gen.  Did  you  continue  in  that  Houfe  till  after  the  Mirder  was  committed } 
Mr.  Page.  Yes  Sir,  I  did. 

L,  H.  Steward.  How  long  after  you  came  into  the  Houfe  was  the  Fad:  done  ? 
Mr.  Page.  About  an  Hour  and  an  half 

L.  H.  Steward.  Did  you  your  lelf  hear  or  obfervc  any  thing  to  be  laid  or  done,  from1 
the  time  you  came  into  the  Houfe,  to  the  time  the  Fa<5t  was  committed  ? 
Mr.  Page.  No,  my  Lord,  I  was  in  the  Back  Room  of  the  Houle, 
Mr.  Att.  Gen.  Pray,  Mr.  Page,  did  you  lee  Mr.  Mountford  after  he  was  'Wounded  ? 
Mr.  Page.  Yes,  I  did. 

Mr.  Att.  Gen<  Then  give  my  Lords  An  account  what  palfed  at  that  Vifit. 

E 


M  Page.  Upon  the  outcry  of  Murder,  I  came  out  into  the  Street,  where  I  found 
mv  Lord  Mohun  juft  Surrendring  himfelf  to  the  Conftable;  and  immediately  I  went 
to  Mr.  MomtMs  Houle,  and  I  found  him  lying  all  along  in  his  Blood  upon  the  Floor  ; 
he  feeing  me,  defired  me  to  lift  him  up,which  I  did  and  thinking  he  had  been  DymgJ  ask- 
ed him  whether  he  knew  me.  He  faid  Yes.  Said  I  to  him,  Had  you  time  to  draw  your 
Sword  in  your  Defence  ?  He  faid,  He  was  barbaroujly  run  Through  before  he  could  Draw 

U'  Mr.  Att.  Gen.  Is  this  all  you  have  to  fay,  Sir  > 

^HsfewarT.'^XX  your  Lordmip  ask  this  Witnefs  any  Queftions  ? 

L.  Mohun.  My  Lord,  I  defire  he  may  be  asked  whether  my  Sword  was  Drawn  when 
ISurrendredmy  lelf  to  the  Conftable. 

Mr  Tare.  No  my  Lord.,  your  Sword  was  in  the  Scabbard  when  you  Surrendred  your 
felf  but  7  cannot  lav  that  your  Sword  was  Drawn  before,  or  not. 

Mr.  Att.  Gen.  The  next  Witnefs  that  we  defire  to  call,  is  Mrs.  Page. 

[She  was  Sworn. 

L.  H.  Steward.  What  is  the  Name  of  this  Witnefs  ? 

Mr.  Att.  Gen.  Mrs.  Mary  Page.  Pray  Mrs.  Page,  do  you  remember  the  Night  when 
Mrs.  Bracegirdle  Supped  at  your  Houfe,  and  Mr.  Mountford  was  Killed  ?  Acquaint  my 
Lords  with  all  you  did  obferve  that  Night. 

Mrs.  Page.  Mrs.  Bracegirdle  Supped  at  my  Lodging,  and  my  Husband  went  home  with 
her,  and  ftaying  fomething  longer  than  ordinary,  I  lent  my  Servant  to  know  what  was 
the'feafon  of  it:  He  brought  me  word  back,  that  my  Husband  had  like  to  have  been 
Murdered,  and  Mrs.  Bracegirdle  carried  away.  With  that  I  went  down  my  lelf  towards 
Mrs,  Bracegirdle  s  Lodgings,  and  there  I  found  my  Lord  Mohun  and  Mr.  Hill  walking, 
Mr.  Hill  with  his  Sword  Drawn  before  Mrs.  Bracegirile's  Door ;  my  Lord  Mohun 's  not. 
So  I  went  in,  into  the  Houle ;  and  after  /  had  ftaid  a  while  there,  Mrs.  Browne  came  out 
to  them,  and  asked  them  why  they  Staid  there  i  They  made  anfwsr,  they  ftaid  for  Mr. 
Mountford. 

Mr.  Att.  Gen.  Who  made  that  Anfwer? 

Mrs.  Page.  Mr.  Hill. 

Mr.  Att.  Gen.  Who  was  with  Mr.  Hill  at  that  time? 

Mrs.  Page.  My  Lord  Mohun. 

Mr.  Ait.  Gen.  Was  there  any  body  befides  thole  two,  that  you  oblerved  ? 
Mrs.  Page.  No,  there  was  no  body  elle  that  J  law. 
Mr.  Att.  Gen.  Were  their  Swords  Drawn  ? 

Mrs.  Page.  Mr.  Hill's  then  was,  my  Lord  Mohun  s  at  that  prelent  was  not :  But  Mrs. 
Bracegirdle  hearing  that  they  waited  for  Mr.  Mountford,  defired  me  to  go  over  to  Mrs. 
Meuntford's  Houle,  and  fpeak  to  her  to  lend  to  her  Husband,  and  defire  him  to  keep 
where  he  was,  or  come  home  with  a  good  Guard,  whilft  1  was  telling  Mrs.  Mountford 

what  I  was  defired  to  tell  her  But  /Ihould  have  told  your  Lord/hips,  that  when 

I  came  out  to  go  to  Mrs.  Mountford,  my  Lord  Mohun  had  then  his  Sword  Drawn. 

Mr.  Att.  Gen.  Were  they  there  when  you  went  out  of  Mrs.  Bracegirdle'*  Lodg- 
ings? 

Mrs.  Page.  Yes,  they  were. 

Mr.  Att.  Gen.  And  are  you  lure,  that  at  that  time  when,  you  went  out  of  Mis.  Brace- 
girdle's  Houle,  my  Lord  Mohun  had  his  Sword  Drawn  ? 

Mrs.  Page.  I  am  fure  of  it,  that  when  I  went  out,  my  Lord  Mohun  had  then  his  Sword 
Drawn ;  that  was  the  Second  time. 

L.  H.  Steward.  Out  of  whole  Houle  was  that  you  went  ? 

Mrs.  Page.  Out  of  Mrs.  Bracegirdle  s  Lodgings. 

L.  H.  Steward.  Where  were  they  when  you  law  his  Sword  Drawn  ? 

Mrs.  Page.  They  were  walking  before  Mrs.  BraceqirdUs  Door,  from  one  end  of  the 
Srreet  to  the  other. 

Mr.  Att.  Gen.  What  Street  is  that  ? 

Mrs.  Page.  Howard-Street. 

Mr.  Att.  Gen.  Pray  defcribe  to  my  Lords  that  Street. 

Mrs.  Page.  They  that  ftand  in  that  Street,  can  fee  who  goeth  down  to  Mr.  Mounter d\ 
Houle,  and  who  goeth  up  Surry -Street. 
Mr.  Att.  Cm.  Well  now  go  on. 
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Mrs.  "Page.  Whilft  I  was  defiring  Mrs.  Mountford  to  fend  away  to  her  Husband,  I  her  d 
Murder  cry'd  out ;  immediately  I  o-pen'd  Mr.  MountforcTs  Door,,  and  he  came  in,  and 
fell  with  his  Arms  round  about  my  Neck  to  liipport  himfelr",  I  fuppofe,  and  he  laid, 
Hill  had  Murder'd  him.  I  helped  him  as  far  as  the  Parior  Door,  and  there  down  he 
fell.  /  went  up  the  Street  and  called  out  Murder,  and  my  Lord  Mohun  came  to  me, 
and  bid  me  take  notice,  he  had  no  hand  in  the  Murder,  for  his  Sword  was  not  Drawn. 
I  told  him,  J  could  not  tell  that,  for  to  my  knowledge  he  had  been  in  Mr.  Hill's  Com- 
pany with  his  naked  Sword  juft  before. 

Mr.  Att.  Gen.  Call  Mrs.  Browne. 

L.  H.  Steward.  You  have  nothing  to  fay  to  that  Witnefs  my  Lord,  have  you  ? 
L.  Mohun.  No,  my  Lord. 

Mr.  Att.  Gen.  Is  this  all  you  have  to  fay,  Mrs.  Page  ? 

Mrs.  Page.  After  this,  my  Lord  Mohun  refign  d  himfelf  up  to  the  Conftable,  the 
Conftable  ftanding  by  me,  i"  bid  him  Secure  my  Lord  Mohun,  which  he  did. 

L.  Mohun.  My  Lord,  I  defire  to  ask  this  Witnefs,  whether  J  Surrendred  my  felf,  or 
made  Oppofition,  or  offered  to  run  away  I 

Mrs.  Page.  No  my  Lord,  the  Conftable  laid  hold  on  you. 

L.  H.  Steward.  What  Anfwer  do  you  make  to  my  Lord's  Queftion? 

Mrs.  Page.  I  fay,  my  Lord,  the  Conftable  laid  hold  upon  my  Lord  Mohun. 

L,  Mohun.  I  defire  to  ask  her,  whether  J  did  not  Surrender  my  (elf? 

Mrs.  Page.  Not  till  J  had  defired  the  Conftable  to  Secure  your  LordJhip. 

L.  Mohun.  Did  1  make  any  Oppofition,  or  offer  to  run  away  ? 

Mrs.  Page.  No,  for  the  Conftable  presently  took  hold  of  your  Lordlhip. 

L.  Mohun.  I  defire  fhe  may  be  asked  whether  Hill  Run  away. 

Mrs.  Page.  That  I  know  not ;  I  luppofe  he  was  gone  away  out  of  the  Street  before 
1  came  forth. 

Mr.  Att.  Gen.  Swear  Mrs.  Browne.  Which  was  done. 

Mr.  Att.  Gen.  Mrs.  Browne,  you  are  upon  your  Oath,  pray  declare  to  my  Lords 
what  you  know  happen'd  upon  that  Night  that  Mr.  Mountford  was  Killed.  • 

Mis.  Browne.  If  it  pleale  your  Lordlhips,  when  Mrs.  Bracegirdle  came  Home,  I  found 
her  Crying  ?  I  asked  her  what  was  the  matter  ?  She  laid,  my  Lord  Mohun  and  Mt . 
Hill,  had  run  her  into  a  Coach,  with  fix  or  leven  Soldiers,  and  lifted  her  into  the 
Coach,  and  Ihe  faid  they  were  at  the  Door.  Upon  which,  J  went  to  the  Door,  and 
law  my  Lord  Mohun  and  Mr.  Hill  walking  along.  Said  1,  are  you  the  Gentlemen 
that  have  ufed  Mrs.  Bracegirdle  in  this  manner  ?  My  Lord  Mohun  anfwered,  Mad. 
laid  he,  J  Protected  her\  if  it  had  not  been  for  me,  the  Rabble  would  have  torn  her  a 
pieces  •  for  if  we  had  had  a  mind  to  carry  her  awayt  we  had  fx  or  feven  Pifiols  Charged 
in  the  Coach,  and  could  eafily  have  fupprejjed  the  Tumult. 

L.  H.  Steward.  I  do  not  hear  what  this  Witnefs  faith,  fhe  fpeaketh  lb  low. 

Mrs.  Browne.  My  Lord  Mohun  laid,  they  had  Six  or  Seven  Pifiols  in  the  Coach,  and 
could  eafily  have  fupprelfed  the  Rabble,  if  they  would  have  carried  her  away  ;  but 
he  had  no  Defign  upon  her  for  his  own  part,  but  only  to  lerve  his  Friend  ;  and  that 
Mr.  Hilh  defign  was  to  take  her  out  of  Town,  and  keep  her  a  Week,  and  lee  if  lie 
could  perfwade  her  to  Marry  him  ;  ancl  faith  Mr.  Hill,  Ijhall  light  on  this  Mountford. 
Why,  laid  I  to  him,  What  hurt  hath  Mr.  Mountford  done  you  ?  Saith  he,  I  have  been 
Abufed,  and  I  will  be  Revenged. 
'    L.  H.  Steward.  That  was  Hill  that  faid  fo. 

Mrs.  Browne.  Yes.   So  I  went  and  told  Mrs.  Mountford  of  it. 

Mr.  Att.  Gen.  Pray  acquaint  -  my  Lords  what  my  Lord  Mohun  faid  to  you  about 
this  Matter. 

Mrs.  Browne.  My  Lord  Mohun  laid,  he  protected  her,  for  if  it  had  not  been 
him,  the  Mob  had  torn  her  in  pieces ;  but  if  they  had  had  a  mind  to  carry  her  off, 
they  could  eafily  have  fupprelfed  the  Mob,  Joy  they  had  fix  or  feven  Piftols  in 
Coach  :  But  faith  my  Lord,  /  had  no  defign  upon  her  my  [elf,  but  only  to  fcrve  my 
Friend.    So  faith  Mr.  Hill,  I  frail  light  upon  this  Mountford.    Why,  faid  7,  what  hurt 
hath  Mr.  Mountford  done  you  !  Saith  he,  J  have  been  Abufed,  and  I  will  have  my  Reve 
Sol  went  and  told  Mrs.  Mountford  of  ir.    About  half  an  Hour  after,  or  more,  Mr. 
Mountford  came  down,  and  when  he  came  down,  I  faw  him  a  little  before  he  came 
to  them,  and  went  to  him,  and  would  fain  have  fpoke  to  him,  but  he  would  not 
fray  to  let  me  fpeak  what  I  had  to  fay  to  him,  but  going  on,  prefently  he  met  my 
Lord  Mohun.  Saith  he,*2W  Humble  Servant,  vny  Lord.  Saith  my  Lord  again,  Tour  Servant 
Mr.  Afountford.  Saith  my  Lord,!  have  a  great  Refpect  for  you,  ~Mc.  Mountford  would 
have  no  Difference  between  us-,  but  there  is  a  thing  fallen  cut  between  Mr  Hill  and  Mrs' 
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Pracegirdlc.  Saith  Mr.  Mountford,  My  Lord,  bos  my  Wife  difobliged  your  Lordfcp?  if  fie  has> 
{he  (hall  ask  ycur  Pardon  ;  but  as  for  Mrs.  Bracegirdle,  Jhe  is  no  concern  of  mine  ;  and  I  hope  your 
Lordflnp  wiU  not  vindicate  fuch  an  til  Man  as  Mr.  Hill  in  fuch  a  matter  as  this.  Upon  that  1 
beard  Mr.  Hill  bid  Mr.  Mountford  draw,  Mr.  Mountford  [aid,  that  I  wilt  ;  and  drew  his 
Sword  -  but  -whether  he  received  his  Wound  before  be  drew  his  Sword,  or  after,  I  cannot  tell. 
L  H.  Steward.  Speak  that  kit  again.  i;  /  i« 

Mrs  Browne.  Mr.  Mountford  and  ray  Lord  met;  laith  Mr.  Mountford,  your  Servant,  my 
Lord*  fiirh  my  Lord,  Your  Servant,  Mr.  Mountford,  I  have  a  great  refped  for  you, 
and  would  have  no  difference  be  between  us  j  but  here  has  been  a  thing  fallen  out 
between  Mrs.  Bracegirdle  and  Mr.  Hill ;  faith  Mr.  Mountford  prefently  again,  Has  my 
Wife  difobfiged  your  Lordlhip  ?  If  /he  has,  (he  mail  ask  your  Pardon.  But  Mrs.  Brace- 
crirdle  is  no  concern  of  mine  :  I  know  nothing  of  this  matter,  I  come  here  by  accident. ; 

Air.  Att.  Gen.  Who  laid  they  came  there  by  accident  ? 

Mrs.  Browne.  Mr.  Mount  ford  laid,  I  know  nothing  of  this  matter,  I  come  here  by 
accident.  But,  I  hope,  your,?  Lordfhip  will  not  vindicate  Hill  in  luch  Actions  as 
th<  (e  are  :  Upon  that,  I  heard  Mr.  Hill  bid  Mr.  Mountford  draw,  Mr.  Mountford  laid 
he  would,  and  drew  his  Sword  ;  but  whether  he  receiv'd  his  Wound  before  or  after,  I 

cannot  fell  ;  it  was  in  the  Night. 

Then  the  Lord  Godolphin  Hood  up. 
L  ft  Steward.  My  Lord  Godolphin. 

L.  Godnlphin.  Mv  Loul  Steward,  I  defire  this  Witnels  may  be  asked,  whether  my 
Lord  Mchinh  Swoid  was  drawn  when  he  talked  wyh  Mountford,  becaufe  the  Council 
opened  it  befo'.e,  thai  the  Watch  came  to  them,  and  faw  them  with  their  Swords  drawn 
when  they  were  wal  .ing  in  the  Street. 

L.H.  Steward.  M  s.  you  hea  d  my  Lord's  Queftion:  Was  my  Lord  Mobuns  Sword 
drawn  whilft  he  talked  with  Mountford,  or  no  ? 

Mrs.  Browne.  I  do  not  remember  I  did  lee  my  Lord  Mohun's  Sword  drawn." 

Mr.  Att.  Gen.  Were  they  near  together  ? 

Mrs.  Browne.  They  were  near  together. 

L.  Mohun.  I  defire  me  may  be  asked  whether  I  went  up  the  Street  to  meet  Mr.  Mount* 
ford,  or  he  came  down  to  me  ? 

L.H.  Steward.  You  heard  the  Queftion,  Miftrels,  what  lay  you? 
Mrs.  Browne.  Mr;.  Mountford  came  down  to  him. 

L.  Mohun.  I  defire  fhe  may  be  asked  whether  (he  did  not  go  to  hinder  Mr.  Mountford 
from  coming  that  way  ? 

Mrs.  Brown  Yes,  I  did  go  to  Ipeak  to  him,  but  he  did  ribt  hear  me  fpeak,  or  did  not 
hearken  to  me ;  I  took  him  by  the  Hand,  and  told  him  I  would  Ipeak  with  hurr,  but 
he  did  not  hear  me,  but  went  on. 

Mr.  Att.  Gen.  You  did  not  tell  him  upon  what  account  you  would  have  fpoke  with 
him? 

Mrs.  Browne,  No,  I  had  not  time. 

L.  Mohun.  I  defire  lhe  may  be  asked,  whether  Mr.  Mount  ford's  Sword  was  within  his 

Arm,  or  by  his  Side. 
Mrs.  Browne.  I  believe  it  Was  by  his  Side. 

L.  Mohun.  I  defire  lhe  may  be  asked  one.  Queftion  more,  whether  he  could  not  have 
went  home,  without  coming  to  Mr.  Hill  and  me  ? 

Mrs.  Browne.  He  did  come  out  of  his  way,  his  way  was  not  by  my  Houle  ^  he  did 
come  down  the  Street  towards  them. 

L.  Mohun.  I  defire  your  Lordmips  to  take  notice,  that  he  came  out  of  his  way  to  me. 
I  defire  to  aske  her :  Did  he  come  as  if  he  was  going  to  his  own  Houfe  or  yours  ? 

Mrs.  Browne.  As  if  he  was  coming  to  mine. 

L.  Mohun.  I  defire  to  ask  her,  whether  I  had  any  hand  in  killing  Mr.  Mountford^  or 
went  to  hoid  him,  or  meddled  with  him  ? 
Mrs.  Browne.  Not  that  I  did  fee. 

L  H.  Steward,  Have  you  any  more  to  fay  to  this  Witnefs  ? 

Mr.  Att.  Gen.  Nq,  my  Lord. 

L.  H.  Steward.  Nor  your  Lordfllip  ? 

L.  Mohun.  No,  my  Lord. 

Mr.  Att.  Gen.  Then  the  next  Witnefs  we  defire  to  call,  is,  Richard  Row. 

Mr  j„  r-     *  .  r    ,  C  Who  was  Sworn. 

.  Att.  Gen.  Richard  Row,  where  do  you  live  ? 
&W<    In  Surry  ft  reet. 

L-  H  Steward.  Where  dodi  he  Live  laith  he? 

Mr. 
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Mr.  Att.  Gen.  In  Surry-fireet,  my  Lord.   Pray  how  near  is  that  to  fche  Place  where 
Mr.  Mountford  was  Killed  ? 
Row:  About  ten  or  twelve  Pole. 

Mr.  Att.  Gen.  Did  you  obferve  my  Lord  Mohan  and  Me.  Hill  that  Night,  and  where 

were  they  ? .      .         .  «.  i 

jRou*.  All  that  I  can  fay  to  the  matter  in  that  Cafe  is,  I  was  in  my  own  Houfe  about 
a  quarter  after  Ten  a  Clock,  and  I  heard  a  noile  in  the  Street,  and  I  went  our,  and 
law  two  Gentlemen  and  two  Lads  about  the  middle  ot  the  Channel ;  one  of  the  L&.!$ 
had  one  of  the  Gentlemen  by  the  Ann,  juft  by  the  Channel,  and ■  fM,Fray  my  Lordfiood 
my  Lord,  don't  do  it,  alter  your  Refolut ion:  There  was  an  Anfwer  made,  that  they  would 
be  Revenged  that  Nii>hf,  or  to  Morrow.- 

Mr.  Att.  Gen.  Do 

Row.  No,:  my  Lai 

Mr.  Att.  Gen.  Do  you  not 

Row.  No  indeed.  ' *  ^Misgnti 

M.  Att.  Gen.  But  you  are  fure  you:.heard  thofe  words  pafs  ? 

Row.  Yes  indeed,  and  I  went  to- the  Door  afterwards,  whfift  irhey  went  to^the  Up- 
per end  of  the  Street  and  returned  again,-  and  I  law  Captain  Hill's  Boy  following  him. 
My  Lord,  I  knew  Capt.  Hi//,  tho  he  was  not  in  the  Cloaths  he  formerly  ufed  to  come 
to  my  Houle  in,  and  the  Boy  I  knew,  to  be  his  Boy. 

Mr.  Att.  Gen.  Were  thofe  Perlbns  together  that  foH  Heard  fpeaking  fo?' 

Row.  Yes,  all  four  together,  in  a  Confufion  they  leemed  to  be,  for  they  were  Pufh* 
ing  to  and  agen,  and  the  Boy  had  hold  of  one  of  the  Gentlemen's  Arms  when  he  bid 
him  alter  his  Refolution.  ;    >'  fi 

Me.  Att.  Gen.  Repeat  thole  Words  again  that  you, heard  him  lay. 

Row.  Tray  my  Lord,  good  my  Lordfdonot  do  hj  alter  your  Refolution. 

L.  H.  Steward.  Has  your  Lordihip  any  thing  to  ask  this  Witr«ls  > 

L.  Mohun.  No,  my  Lord. 

Row.  I  fpoke  of  this  fame  afterwards,  and  lb  they  have  brotigb-  me  here  to  give 
Evidence :  That  is  all  that  I  can  fay.  I  cannot  Swear  to  my  Lord  Mohun  ^  that  he  was 
one,  I  do  not  know  that  ever  I  faw  him  to  my  knowledge  in  my  Life. 

E.  ofMulgrave.  My  Lord  Steward,  I  defue"  he  may  be  asked,  whether  he  knoweth 
who  that  Boy  was  that  made  that  Anfwer. 

Row.  There  was  no  anfwer  made  by  any  Boy,  but  begging  and  praying,  That  my 
Lord  would  not  do  it. 

E.  of  Mulgrave.  Do  you  know  who  that  Boy  was  ? 

Row.  No,  I  do  not  know  what  Boy  it  was.  But  when  I  heard  Mr.  Mount  ford  was 
Killed,  and  my  Lord  Mohun  was  concerned,  I  told  what  I  had  heard  and  leen,  and  fo 
they  bring  me  here  to  Evidence  it.   That  is  all  J.  can  lay  to  the  matter. 

Me.  Att.  Gen.  My  Lord,  we  defire  next  to  call  lbme  of  the  Watch,  and  fhall  begin 
with  Merry. 

\^Who  was  Sworn. 

L.  H.  Steward.  What  is  his  Name  ?  ' 

Mr.  Att.  Gen.  William  Merry.  Mr;  Merry,  I  think  you  are  Beadle  of  the  Parifli, 
Mr7.Yes,Iam. 

Me.  Att.  Gen.  Pray  acquaint  my  Lords  what  you  oblerved  that  Night  Mr.  Mount/of  J 
was  Killed,  when  you  faw  my  Lord  Mohun  and  Mr.  Hill,  the  firll  time  and  the  fecond 
time,  when  my  Lord  Mohun  was  Taken. 

Merry.  When  I  firft  came  down  the  Street,  walking  the  Rounds  between  Eleven  and 
Twelve  a  Clock,  as  I  turned  at  the  Corner  out  of  Surry- fireet  into  Howard-fireet,  I  law  my 
Lord  Mohun  and  Capt.  Hill  Walking,  that  is,  upon  the  Paved  Stones ;  my  Lord  was 
walking  towards  me,  and  I  asked,  Who  comes  there  ?  Saith  my  Lord,  a  Friend.  Said 
I,  What  is  the  meaning  of  your  Swords  being  Drawn?  Return  your  Swords,  and 
ftand  off  With  that,  he  returned  his  Sword  immediately.  Saith  he,  I  am  a  Veer  of  the 
Land ;  here,  will  you  have  my  Sword?  and  he  profered  me  his  Sword  ;  but  the  Confta- 
ble  was  not  there  then,  and  /did  not  take  his  Sw6rd ;  but,  laid  I,  God  Blels  your 
Honor  my  Lord,  I  know  not  what  you.  are,  but  I  hope  you  are  doing  no  harm $  No, 
faith  he.  With  that,  the  ConftaWe  came  immediately,  and  he  profered  the  lame  to 
him  j  there  were  two  Candles- in  lbme  Maids,  or  Womans  hands  at  a  Door  hard  by,and 
J  went  to  ask  them  if  they  knew  the  meaning  of  it ;  and  there  being  a  Neighbours  Man 
leaning  with  a  Bottle  and  a  Glals  againft  the  Wall,  whom  I  knew.  I  think  they  told 
me  one  of  them  had  a  Sweet-heart  there ;  and  my  Lord  faid,  he  was  drinking  a  Lady's 
Health,  and  as  loon  as  his  Bottle  was  out,  he  would  be  gone.  That  is  all  ]  heard  of  the 
matter.  v  Mr. 


\ 


(  22  ) 

M.  Att.  Gen.  Was  Ms.  Hill  there  ? 
/Arr/.  Yes,  he  was;  j)rawn  ? 

M.  Att^"-^f^JZZ  drawn,  'and  7  asked  what  made  that  Gentleman  with 

Neighbour's  Man  ftand  there,  I  went  to  the  Houle 
Mr.  ^.  G,».  Were  both  their  Swords  drawn  at  firft  ? 

Merry  Both  their  Swords  were  Drawn  when  I  came  firft  into  the  Street;  but  my 
Lord  put  up  his  .Sword,  and  the  other  continued.  Drawn  by  reafon  as  they  laid,  he 
had  loft  his  Scabbird,  And  fo  feeing,  as  1  faid,  my  Neighbours  Man  Handing  there, 
we  went  to  that  Houfe  to  enquire  if  they  knew  what^  their  Bufinefs  was ;  we  were  not 
cot  into  the  Houle,  I  am  fure  not  a  Stone's  caft  within  the  Houle,  but  Murder  was 
cry'd  out,  and  we  came  back  again,  and  my  Mafter  being  nimbler  of  Foot  than  J, 
becaufe  he  was  a  younger  Man,  came  firft  into  the  Place,  and  Seized  My  Lord  before 
I  came ;  how  the  Seizing  was  I  do  not  know. 

Mr.  At$.  Gen.  Our,  next  Witnefs  is  Thomas  Fennell. 

]  %f    '  '         t         [  Who  was  Sworn.  " 

M.  Att.  Gen.  Fennel,    you  was  one  of  the  Watch  that  night  when  Mr.  Mpuntford  was 

Killed. viov/  v...!,  ■!  1  {od  6l  'r.-r,;r.iA'  yor'j  .  ■  cnl  ilrrO  <=  it*  N-  xlicc^;  -;    :•  •'     -.V  _,_-.«■ 

Fennel.  Yes,  Sir.  .         .  ,t  . 

Mr.  Ge«.  Give  my  Lords  an  account  what  you  oblerved  that  Night,  in  relation 
to  my  Lord  Mohim  and  Mr.  Hill    ,  e  , 

F«w«/.  The  Conftable  and  his  Watch  going  the  Rounds,  divided  themfelves  into 
two  parts;  I  went  <Xowtx  Svrry-Street  with  one  Party;  theConftable  he  went  down  Strand- 
Lane  with  the  other  P*<ty.  We  were  four  or  five  that  came  down  Surry-Street ,  and 
when  we  came  do"*k  my  Lord  Mohun  and  Capt.  Hill's  Swords  were  both  Drawn  j 
my  Lord  Mohv*  Put  UP  ms  Sword  juft  as  we  came  down. 

L.  H.  Steward.  Speak  out  Man,  that  my  Lords  may  all  hear  you. 

Fennel.  I  lay,  the  Conftable  and  his  Party  went  down  Strand-Lane,  and  another 
Party  down  Surry-fireet,  four  or  five  of  us,  and  my  Lord  Mohun  and  Capt.  Hill  had  both 
their  Swdrds  Drawn :  When  we  came  down,  my  Lord  put  up  his  Sword  juft  as  we 
came  down,  but  the  Conftable  not  being  come,  I  went  and  called  him. 

Mr.  Att.  Gen.  You  lay  both  their  Swords  were  Drawn  when  you  came  down. 

Fennel.  Yes,  but  my  Lord  put  up  his  Sword  juft  as  we  came  down. 

Mr.  Att  Gen.  What  time  of  Night  was  that  i 

Fennel.  It  was  between  Eleven  and  Twelve. 

Mr.  Att.  Gen.  How  long  before  the  Murder  was  committed  I 

Fennel.  A  quarter  of  an  Hour. 

L.  H.  Steward.  Do  you  not  fay,  they  put  up  their  Swords  as  foon  as  you  came 
down  ?  v 

Fennel.  My  Lord  Mohun  put  up  his  Sword,  but  Hill  laid  he  had  never  a  Scabbard. 

Mr.  Att.  Gen.  Did  you  ask  them  why  they  had  their  Swords  drawn  at  that  time  of 
Night? 

Fennel.  No,  I  went  to  call  the  Conftable. 
L.  H.  Steward.  Have  you  any  more  to  ask  of  this  Witnels  ? 
Mr.  Att.  Gen.  I  have  not  my  Lord. 
L.  H.  Steward.  Nor  you  my  Lord  ? 
L.  Mohun.  No,  my  Lord. 


L.  H.  Steward.  Pray  go  on  then ;  whom  do  you  produce  next  ? 
Mr.  Att.  Gen.  Our  next  Witnefs  is  James  BaJJit 


Who  was  Sworn. 

Mr.  Att.  Gen.  Were  you  one  of  the  Watch  that  Night  Mr.  Mountford  wa,s  Killed  ? 

Bajjlt.  Yes. 

Mr.  Att.  Gen.  Did  you  fee  my  Lord  Mohun  and  Capt,  Hill  that  Night? 

Bafjh.  Yes. 

Mr.  Att.  Gen.  Acquaint  my  Lords  where  it  was,  and  in  what  manner  you  found 

them. 

Bafjk.  In  Howard- fireet ;  I  came  along  with  the  Conftable,  and  I  walked  before 
tnem  that  went  down  Surry-Street  with  my  Lanthorn,  and  there  was  my  Lord  Mo- 
bun,  with  his  Sword  Drawn,  and  Capt  Hill  with  his  the  like :  We  asked  them,  what 

they 


they  did  there  ?  They  faid  they  were  drinking  of  a  Bottle  of  Wine  :  Hill  faid  to  me, 
you  may  knock  me  down  if  you  pleafe.-  Nay,  laid  I,  we  never  ule  to  knock  any  Gen- 
tlemen down,  unlels  there  be  occafion  ;  and  then  we  went  into  Norfolk-fireet  to  the  Ta- 
vern to  examine  what  they  were,  and  what  they  were  doing  j  and  in  the  mean  time 
the  Murder  was  done. 

Mr.  Att.  Gen.  Did  you  not  ask  them  why  their  Swords  were  drawn  ? 

Bajjit.  Yes,  I  did. 

Mr.  An.  Gen.  What  did  they  fay  ? 

Bajfit.  Hill  mads  anfwer  that  he  had  loft  his  Scabbard. 

Mr.  Att.  Gen.  What  faid  my  Lord  Mohun  ? 

Bajjit.  My  Lord  Mohun  had  put  up  his  Sword  by  that  time  we  came  up  to  him  )  That 
is  all  \  can  fay  to  it. 

L.  H.  Steward.  If  you  have  nothing  more  to  ask  him,  call  another. 

L.  Mohun.  My  Lord,  I  defire  he  may  be  asked  whether  he  came  with  the  Conftable 
when  I  lurrendred  my  felf  ? 

Bajjit.  Yes,  and  I  took  hold  of  your  Sleeve.,  and  you  fhook  and  quak'd  and  trembled^ 
as  if  you  would  tear  it  to  pieces. 

L.  Mohun.  I  defire  he  may  be  asked  whether  my  Sword  was  in  the  Scabbard  when  I 
furrendred  my  felf. 

Bajfit.  Yes,  it  was,  he  lurrendred  it. 

L.  H.  Steward.  That  was  after  the  Murder  was  done. 

Mr.  Att.  Gen  With  your  Lordfliip's  Favour,  I  defire  he  may  anlwer  my  Lord  Mo- 
huns  firft  Queftion  again,  fo  as  to  be  heard  by  your  Lordlhips  j  What  was  that  you  were 
laying  when  my  Lord  furrendred  himfelf  ? 

Bajjit.  I  took  him  by  the  Arm  when  he  lurrendred  himlelf  up. 

Mr.  Att.  Gen.  What  then  ? 

Bajjit.  Then  he  quaked,  and  I  had  him  away  to  the  Round-Houft. 

L.  H.  Steward'  Hear  my  Queftion,  you  fay  you  took  him  by  the  Sleeve,  when  ha 
furrendred  himfelf ;  what  do  you  mean  by  that  i  is  it  that  he  had  lurrendred  himielf  be- 
fore you  laid  hold  on  him,  or  afterwards  i 

Bajjit.  I  took  hold  of  his  Arm,  when  he  lurrendred  himlelf. 

L.  H.  Steward.  But  was  it  before  he  lurrendred  himlelf  to  the  Conftable  ? 

Bajjit.  No,  it  was  afterwards,  my  Lord ;  to  have  him  away. 

L.H.  Steward.  Then  you  did  fee  him  furrender  himlelf  to  the  Conftable  i 

Bajjit.  Yes,  my  Lord. 

Mr-  Att.  Gtn-  Then  call  Mr»  Charles  Knowlet :  But  he  did  not  appear. 
L.H-  Steward-  Whom  do  you  call  next,  Sir  ? 

Mr-  Att.  Gen.  My  Lords,  we  call'd  Mr'  Charles  Knowles ;  but  they  lay,  he  is  not 
come,  therefore  with  your  Lord/hips  favour,  we  will  call  Mrs.  Brewer. 

[Who  was  [worn* 

Mr.  Att-  Gen-  Mrs-  Brewer,  I  think,  you  live  at  the  next  Door  to  Mrs.  Bracegirdless 
Lodging? 

Mrs.  Brewer-  Yes,  I  do  lb» 

Mr.  Ath  Gen-  Pray  give  my  Lords  an  account  what  you  law  and  heard  that  Night 
Mr.  Mountford  was  kill'd, 

Mrs.  Brewer.  I  was  at  Mrs.  Br acegir die's  Houle,  and  I  went  to  the  Door  with  them; 
and  juft  as  I  went  to  the  Door,,  my  Lord  Mohun  came  up  to  me ;  and  juft  as  he  came  to 
the  Door,  Mr.  Mountford  came  down  the  Street,  and  my  Lord  went  to  him,  and  im- 
braced  him,  and  laid,  Mr-  Mountford^  Your  humble  Servant,  I  am  glad  to  lee  you  ; 
Who  is  this  laid  Mr.  Mountford ,  my  Lord  Mohun?  Yes  faid  my  Lord.  What 
makes  your  Lordfiiip  here  at  this  time  a  night,  faith  Mr.  Mountford?  Saith  my  Lord 
again,  I  fuppole  Mr. Mountford  you  was  lent  for;  lent  for,  for  what  laith  he  ?  You  have 
heard  of  the  bufineis  of  Mrs.  Br  acegir  dlet  I  fuppole,  iaitti  my  Lord  :  No  my  Lord,  iaith 
he,  I  come  by  chance. 

Mr-  Att.  Gen.  Who  faid  that  ? 

Mrs.  Brewer.  Mr-  Mountford,  Sir. 

Mr.  Att'  Gen.  Well,  go  on  and  lpeak  aloud. 

Mrs.  Brewer.  My  Lord,  Mr.  Mountford-  And  there  fiie  hefitated,  and  feemei 

to  be  in  a  Confufion. 

Mr.  Att.  Gen.  She  is  not  ufed  to  luch  publick  Examinations :  If  your  Lordftiips  will 
pleale  to  allow  her  to  begin  again,  becaule  fhe  is  in  fome  Confufion,  fhe  will  be  the 
better  able  to  give  you  what  account  me  can  of  this  matter. 

L  H-  Steward.  Let  her  recoiled  her  felf,  and  begin  again-' 


(■24) 

Mrs  Brewer.  When  Mr.  Momtfoul  came  down  the  Street^  I  flood  at  the  Boor  ,  ,ru! 
fnv  Lo'd  Mohun  wz,  come  to  the  Door,  and  my  Lord  Mohun  went  to  him  and  laid, 
M  Mount  ford,  your  Hubble  Servant,  I  am  glad  to  fee  you,  and  Embraced  him.  Saith  Mr. 
Mmntford  Who  is  this,  my  Lord  Mohun  ?  Tes,  laith  he,  it  is.  What  maketh  your  Lord\W;p 
here  at this  time  of night?  frith  my  Lord  Mohun,  I  fuppofe  you  are  fent.for  Mr.il/ountford. 
No  indeed  laid  he,  1  came  by  chance.  Saith  my  Lord;  lou  have  heard  of  the_  Bufnefs  of 'Mrs. 
Braceeirdle  With  that,  after  he  had  Laid  this,  Mr.  Hill  cometh  up,  and  faith,  p-ay 
tnv  Lord  hold  your  Tongue,  this  is  not  a  convenient  time  to  difcourfe  this  Bufnefs,  and  would 
have  drawn  my  Lordfaway.   Saith  Mr.  Mountford,  I  am  very  forry  my  Lord,  to  fee  that 


Mouvifrd  a  Bex  ofl  Che"  bar.   aaitn  Mr.  mountjora, 
that  lie  whipped  out  his  Sword  and  made  a  Pals  at  him,  and  I  turned  about  and 

c'y'dout  Murder   Murder.  „  . .. ;  .        ,    '•     •  .  ,       '  L    '). ",.  ■  ■     „  r' 

"Mr.  Att.  Get/.  But  you  Uy,  you  law  Hill  draw  his  Sword,  and  make  a  Pals  at 

M  s. Brewer.  No  his  Sword  was  drawn  before;  but  he  immediately  after  the' Box  on 
Ear,  made^ftjP.aii  at  him,  and  I  turned  about  and  cry'' 'd  Murder. 
Mr.  Alt.' Gen.  Had  Mr.  Mount  ford  his  Sword  drawn  at' that  time  ? 
Mrs.  Brewer,  No,  he  had  not.  -  • 

Mr.  Att.  Gen.  Are  you  fure  he  had  not  ? 

Mg.  Brewer.  Yes,  I  am  fure  he  had  not,  for  as  ioon  as  he  ftruck  the  Blow,  he  made 

a  Pals  at  him*  .  .  , .  {  • 

Mr-  Att.  Gen.  Was  my  Lord  prefenf  at  that  time  ? 
Mrs.  Brewer.  He  ftood  >uft  by  on  the-.  Right-hand. 
Mr.  Att.  Gen.  How  hear  to  them  ?  • 

Mr.  Brewer-  They  were  all  clofe  together  as  well  as  I  could  difcern. 
.  L.  H.  Steward.  My  Lord,  have  you  any  mind  to  ask  this  Witnei's  any  Queftions  ? 
L-  Mohun-  No,  my  Lord. 
t)  H-  Steward-  Have  you  done  with  her  ? 

Mr.  Att.  Gen.  Yes,  my  Lord.  The  next  Withefs  we  delire  to  call  is  Mr.  Davenport,  the 
Conftable.   ,  -  > 

Who  was  Sworn. 

L-  H.  Stqvard.  Well,  what  laith  this  Man  ? 

Davenport.  The  Ninth  of  December  lalt  at  Night,  as  I  was  walking  my  Rounds  be- 
tween Eleven  and  Twelve  a  Clock,  I  divided  my  Watch  into  two  Parts,  one  was  to 
go  down  one  Street,  and  the  other  another,  and  coming  into  Howard  Hreet,  my  Bea- 
dle happened  to  be  there  before  me,  and  he  had  fpied  them  as  he  told  me,  with  their 
Swords  drawh :  As  foon  as!  came  up,  my  Lord  Mohun  very  Civilly  (his  Sword  not 
being  then  drawn  )  profered  to  Surrender  his  Sword  to  me,  and  laid,  he  was  a  Peer 
of  the  Realm.  I  asked  the  other  Man  what  he  did  with  his  Sword  drawn  ?  and  he  made 
anfwer,  he  had  loft  his  Scabbard  in  Drury  lane.  With  that  /  found  them  very  Civil,  and 
I  heard  fome  Women  at  the  Door,  and  they  faid  they  were  Serenading  them  with  a 
Bottle  of  Wine.  There  was  a  Drawer  there  that  -I  knew,  who  formerly  lived  o'ver- 
againft  me,  and  then  lived  at  the  White-Horfe  Tavern ;  lb  I  left  them,  (  finding  them  Ci- 
vil) and  went  to  the  White-Horfe  Tavern  to  examin  what  the  Bufinels  was ;  they  told 
me  they  were  there  a  Drinking,  and  before  I  had  fpoken  three  words  almoft  to  the 
Man  of  the  Houfe,  the  Watch  was  Called,  and  whea  we  cam#,  Mr.  Hill  had  made? 
his  Efcape,  and  lb  I  Secured  my  Lord  Mohun. 

Mr.  Att.  Gen.  What  was  the  occahon  of  calling  the  Watch  ? 

Davenport  They  cried  out  Murder  in  the  Street ;  So  I  took  my  Lord  Mohun  and  car- 
ried him  to  the  RoxndHoufe,  where  we  kept  him  all  Night. 

Mr.  An- Gen.  I  think  you  fay, ,  when  you  firft  came,  my  Lord  Mohun s  Sword  was 
not  Drawn.  n  , 

Davenport-  ft  was  put  up  then,  but  the  Beadle  faid  they  were  both  Drawn  before. 

Mr.  Att.  Gen.  You  did  not  lee  them  lb  loon  as  your  Beadle. 

Davenport.  No,  he  was  there  before  me. 

M.  Att-  Gen-  Then  acquaint  my  Lord  what  was  done,  after  you  had  Secured  my  Lord 

Mohun. 

Davenport. After  Iliad  taken  hjm,  /  carried  him  to  the  Round  Houfe,  and  when  we 
came  there,  he  asked  me  if  Hill  was  Taken  ?  I  (kid  no :  and  laid  L  my  Lord,  this  is  a 
bad  Misfortune  you  are  happjn'd  info  j  and  he  faid,  God  Damme,  I  am  glad  he  *  not 

Taken. 


(  2,"  ) 

Taken,  but  I  am  firry  he  has  no  more  Mony  about  him ;  J  wifi  he  had  fame  of  mine  ;  and3  /  dd 
not  care  a  Farthing  if  I  am  Hang  d  for  him.  , 

L.  Mohun.  My  Lord,  1  define  he  may  be  asked  whether  I  offered  to  Fly  ? 

Davenport.  No,  My  Lord,  I  do  not  fay  you  did,  but  you  know  my  Lord,  you  (aid 
this  to  me. 

L.  H.  Steward.  But,  Mr.  Davenport,,  did  not  my  Lord  Surrender  himfelf  to  you? 
Davenport.  Yes  my  Lord,  mighty  Civilly. 

Mr.  Ait.  Gen.  Did  my  Lord  fay  any  thing  to  y6u  about  changing  of  Coats  ^ 

Davenport.  He  laid,  they  had  changed  Coats  three  or  four  feveral  times  that  day,  and 
at  the  lame  time  he  had  Hills  Coat  upon  his  Back  ;  and  I  asked  him  if  he  knew  where 
Hill's  Lodging  was,  and  he  told  me;  and  I  went  to  his  Lodging  with  my  Watch;  and 
when  we  came  there,  we  Searched  the  Houle,  but  did  not  find  him  there;  but  Captain' 
Hill's  Boy  came  in  whilft  we  were  there;  lo  with  thatj  Secured  the  Boy  and  Searched 
him,  and  found  Gunpowder  and  Ball  about  him ;  and  I  have  Hill's  Sword  in  the  Cbuif, 
and  Mr.  Mount  ford's  and  my  Lord's. 

L.  Mohun.  I  defire  he  may  be  asked,  whether  Mount  ford's  Sword  was  not  broke  in  i\w 
Street,  or  whether  he  carried  it  away. 

Davenport.  I  took  up  a  piece  my  lelf,and  a  Servant  Maid  took  up  another  in  theStreet. 

L.  Mohun.  I  defice^-he  may  be  asked,  whether  Mr.  Mount ford's  Sword  when  it  was 
found,  was  in  the  Scabbard  or  not  ? 

Davenport.  No,  it  was  nor,  I  law  no  Scabbord. 

L.  H.  Steward.  My  Lord,  you  ask  the  Queftions  lb  fair,  that  we  do  not  hear  the 
Anlwers.    Was  not  your  firft  Queftion,  whether  Mountfords  Sword  was  not  Broken. 
L.  Mohun.  Yes,  my  Lord. 
L-  H.  Steward.  What  Anfwer  giveth  he  to  that  ? 

Davenport.  I  do  not  know  when  it  was  Broken ;  but  by  the  report  of  People  that 
were  there  by, it  was  laid,Mr.  Mount  ford  made  a  Pafs,  and  at  the  rtrft  Pais,his  Sword  was 
Broken  ;  and  I  went  with  a  Lanthorn,  and  according  as  tlicy  laid,  I  found  a  piece  of-a 
Sword,  and  I  took  it  up  my  felf. 

L.  H.  Steward.  What  is  your  next  Queftion,  my  Lord  ? 

L.  Mohun.  I  would  ask  him  in  what  part  of  the  Streethc  found  the  piece  of  the  broken 
Sword. 

L.  H  Steward.  You  hear  the  Queftion,  what  lay  you  r* 
Davenport.  7c  was  in  the  High-way  in  the  Street. 
L.  H.  Steward.  My  Lord  Mohun,  what  do  you  mean  by  that  Queftion  ? 
L.  Mohun.  Whether  it  was  an  ghe  middle  of  the  Street  towards  Surry-fireet}or  Norfl' 
ftreet,  or  near  Mrs.  Bracegwdle's  L'odgiftgj  or  upon  the  Pavement  i 
Davenport.  /twas  overagainlf.  the         where  you  flood. 

L.  Mohun.  How  far  might  it1  be  from  where  Lftood }  /defire  he  may  be  asked  that. 
L.  H.  Steward.  You  hear  my  Lord's  Queftion,  anlwer  it. 

Davenport.  He  was  walking  up  and  down  when  I  came  to  Take  him ;  and  I  too 
piece  of  the  Sword  up  in  the  Highway  ;  he  was  walking  on  the  Pavement,  the  T 
ftones.  m  vockoc,  I 1      ;\&,.  ..-  . 

L.  H.  Steward.  Have  you  done  with  that  Witnefs  ? 

Mr.  Atl.  Gen.  Yes,  my  Lord.  Is  Mr.  Charles  Knowles  come  r*  He  did  no 

Mr.  An.  Gen.  Then  we  defire  to  call  Mr.  Bancroft  the  Chfrurgion,  and  Mr.  Tit 
L.  H.  Steward.  Who  do  you  -Exam  in  hi  if.  ? 

Mr.  An.  Gen.  We  begin  with  Mr.  Vancroftv t  '■■  -  '  Who  was  Si 

Mr.  An,  Gen.  You  attended  upon  Mr-  MmmfordJAv-  Ztowf^y  when  he  was  Wouru' 
Bancroft-  Yes,  My  Lord. 

Mr.  An,  Gen-  Pray  acquaint  my  Lords  what  you  knowoftfiis  Matten 
Bancroft.  My  Lord;  upon  the  Ninth  of  Dece&for-fafi-  at  Night,  between  'the  Hdate  of 
Twelve  and  One,I  was  Knocked  tip  to  go  to  Mr.  Mount  for  d^  whole  Servant  c  i'rrie  for  me, 
and  told  me  he  was  a  dying  of  a  Wound  he  had  received-  So  1  came  to  his  Hou(e>  and 
found  him  very  defperately  Wounded;  it  went  in  and  out  by  his  Back-bone,  behind  his 
left  Side.  I  told  him  what  he  muft  exped,  that  he  was  a  Dead  Man-  /attended  him  tl 
Night,  till  about  Four  a  Clock  in  the  Morning,  and  then  /took  my  leav'S  of  him,  and 
went  home :  About  Eight  a  Clock  in  the  Morning'  /came  thither  again, an: 1  met  Mr.Hobbs 
there,  and  he  was  of  the  lame  Opinion-  He  lived  till  about  One,  and  t  .    lie  Died. 

Mr.  An- Gen-  What  Difcourle  had  you  with  Mv-Mountford? 
'  Mr.  Bancroft-  About  Ten  a  Clock  /  was  fent  for  by  the  Conftable  rc      I  ;  to  Hick 
Hall,' to  be  Examined  there  before  the  Juftices ;  and  being  then  with  M    Vlotmtfa  i,  a 
lbme  Company  being  there,  Mr-  Vowell  (as  /  take  it  J  was' one  :  1  laid  so  '- 
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offered  me  no  Violence,  but  whil(i  I  was  talking  with  my  Lord  Mohun,  Hill  ftruck  me  with  his 
Left  Hand,  and  with  his  Right  Hand  run  me  through     ore  I  could  put  my  Hand  to  my  Sword. 
Mr-  Att-  Gen.  Did  he  tell  you  his  Sword  was  Drawn  ? 

BancroftHc  did  not  lay,  it  was  or  not,  but  that  Hill  ftruck  him  with  his  left  Hand,  and 
at  the  fame  time  run  him  Through  with  his  right,  before  he  could  put  his  Hand  to 

his  Sword-  , 

Mr-  ^tt.  Gen-  Did  he  tell  you  my  Lord  Mohun  s  Sword  was  Drawn  ? 

Bancroft.  The  words  were  thele  as  near  as  I  remember,  My  Lord  Mohun  ^offer'd 
me  no  Violence,  but  whilft  I  was  talking  with  him,  Hill  with  Ms  left  Hand  ftruck  me, 
and  with  his  right  run  me  Through,  before  I  had  time  to  put  my  Hand  to  my  Sword. 

Mr.  Att.  Gen-  Did  he  tell  you  lie  had  his  Sword  Drawn  at  all  afterwards  ? 

Bancroft.  No,  not  a  word  of  that,  that  I  heard. 

L.  H  Steward.  My  Lord  Mohun3  have  you  any  thing  to  fay  to  him  ? 

L.  Mohun-  No,  my  Lord. 

Then  Mr-  William  Hunt  was  Sworn- 
Mr.  Att.  Gen-  Mr-  Hunt,  you  have  heard  what  Mr.  Bancroft  was  Examined  to,  Do 
you  give  an  account  what  you  know  in  relation  to  this  Bufinefs' 

Hunt.  I  was  lent  for  to  Mr-  Mountford  when  he  lay  very  111 ;  and  I  then  asked  him  the 
manner  of  his  being  hurt,  he  faid,  My  Lord  Mohun  fpoke  to  me,  but  Hill  run  me  Through 
before  my  Sword  was  Drawn-  I  asked  him,  whether  he  had  time  to  draw  his  Sword  ?  And 
he  laid,  Hill  was  in  me  and  was  through  me,  before  my  Sword  was  out ;  and  this  he  repeated 
again,  about  Twelve  a  Clock,  about  half  an  Hour  before  he  Died  the  next  day. 
-L.  H.  Steward.  Will  youask  him  any  thing  elle,  Mr.  Attorney  ? 
Mi:  Att.  Gen.  We  mall  ask  him  no  more  Queftions,  my  Lord. 
L.  H.  Steward,  will  you  ask  him  any,  my  Lord  Mohun  (• 
L.  Mohun.  No,  my  Lord. 

L.  H.  Steward.  Then  have  you  any  more  WitnelTes  ? 

Mi:  Att.  Gen.  My  Lord,  I  do  not  hear  that  Mi:  Knowles  is  come  yet ;  and  if  he  be 
not  come,  we  have  no  more  WitnelTes  to  Examin  j  if  he  does' come,  we  muft  beg 
leave  that  we  may  Examin  him. 

L.  H  Steward.  You  know  that  the  Court  cannot  ftay,  for  after  you  have  done  on 
both  Sides,  my  Lords  are  to  Withdraw,  and  we  are  not  to  Sit  here  in  expectation  of 
your  WitnelTes. 

Mr.  Att.  Gen.  My  Lord,  we  do  not  expe<5t  that  ;  If  my  Lord  Mohun  pleaie  to  Exa- 
amin  any  WitnelTes  on  his  part,  and  it  happen  that  the  Witnels  mould  come  before  .nay 
Lord  has  made  an  end,  we  hope  your  Lordlhips  will  favour  us  fo  far,as  that  we  may  Ex- 
amin him. 

L.  H.  Stovard.  My  Lord  Mohun,  If  you  have  any  WitnelTes  to  be  Examined,  now  is 
your  time  to  call  them. 
L  Mohan-  I  defire  firft,  Mi.  Hill's  Foot-boy  may  be  called. 
L.  H  Steward.  Name  him. 

He  came  in  to  the  Bar 

L-  Mohun.  My  Lords,  if  you  pleaie,  I  defire  Mr-  Brereton  may  be  called  firft,  becaule 
I  would  prove  to  your  Lordlhips  and  Ihew  you  I  had  no  ik/alice  to  Mr.  Mountford. 
L.  H.  Steward.  I  thought  you  had  called  that  Boy  firft. 

L.  Mohun.  That  was  a  jWiftake,  my  Lord,  this  Gentleman  Mr.  Brereton3 1  defire  may 
be  firft  Examined. 

Mr.  Brereton.  My  Lord,  I  know  nothing  as  to  this  matter  of  Faft,  for  I  had  not  feen 
my  Lord  Mohun  of  two  or  three  days  before. 

L.  H.  Steward.  What  do  you  Examin  this  Witnefs  to,  my  Lord  ? 

L.  Mohun.  To  Ihew  that  I  liad  no  Malice  againft  Mc  Mount f  or  dy  but  fpoke  kindly  of 
him  leveral  times. 

Mr.  Brereton.  I  had  not  feen  my  Lord  Mohun  for  two  or  three  days  before  this  Fad:  was 
committed,  and  therefore  can  give  no  account  of  what  happened  then  ;  but  the  Friday- 
before,  the  Play  of  Alexander  the  Great  was  A&ed,  and  my  Lord  Mohun  and  I  were  at 
the  Play-houle,  and  he  and  I  went  to  Supper  together,  "and  we  were  talking  of  the 
Play,  and  he  faid  it  was  a  good  Play,  and  commended  feveral  Parts  in  it,  and  particu- 
larly the  Afting  •  and  he  commended  Mr-  Mountford's  A&ing  extreamly :  I  faid,  I 
thought  he  never  A&ed  fo  well  in  his  Life  before  ;  but  my  Lord  fpoke  particularly  very 
kind  things  of  Mr-  Mountford,  that  he  thought  him  a  very  good  Aftor.  I  anfwered,  as  to 
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Comedy  he  did  ufe  to  ad  very  well,  but  I  thought  he  would  never  make  fo  good  a 
Tragedian  as  Mr.  Batterton,  or  (brae  others.  But  my  Lord  before  this,  had  ufed  to  com- 
mend Mr.  Mount  ford  and  ipeak  kindly  of  him  :  And,  he  faid,  that  feveral  of  the  Players  " 
had  been  very  rude  to  him,  more  than  their  Bufinefs  did  require  of  them  ,•  but  Mr. 
Mount  for  A  had  been  more  Civil  than  any  of  the  reft.  Upon  this  my  Lord  Mohun  was 
pleafed  to  ask  me,  whether  I  was  Acquainted  with  Mr.  Mount f  or d-,  I  told  him  I  never 
was  in  his  Company  but  once  with  Mr.  Bludworth.  Saith  my  Lord,  I  have  a  great 
mind  to  drink  a  Bottle  of  Wine  with  him.  Said  I,  I  do  not  think  him  worth  you  Ac- 
quaintance, but  you  may  do  what  you  will.  Several  things  more  my  Lord  faid,  and 
(poke  more  kindly  of  him  than  of  any  of  the  reft  of  the  Players ;  but  there  was  no  time 
fixt  for  Drinking  with  him.  Upon  Tuefday  after,  my  Lord  Mohun  came  to  my  Lodg- 
ings, and  told-  me  Mr.  Mount  ford  had  been  very  Civil  to  him  the  Night  before  at  the 
Play-houfe,  when  the  reft  were  very  Rude  to  him  ;  and  he  had  a  mind  to  drink  a  Bot- 
tle of  Wine  with  him.  Saith  he,  I  am  going  about  lbme  Bufinelsto  Kenfington,  but  within 
a  day  or  two  you  lliall  certainly  hear  of  me,  and  we  will  fix  a  time  for  it,  and  if  I  do 
not  like  his  Company,  I  will  never  trouble  you  nor  my  (elf  more  with  it. 
L.  H.  Steward.  When  was  this  Sir  ? 

Mr.  Brereton.  This  was  the  Tuefday  before,  the  firft  Difcourfe  was  upon  the  Friday 
before.  Then  the  Boy  was  Examined. 

L'  Mohun.  Was  you  along  with  me  and  Mr.  Hill,  that  Night  Ml:  Mountford  was  Kil- 
led? *      •  ' 

L.  H.  Steward.  My  Lord,  you  muft  propofe  your  Queftions  to  me,  and  I  will  ask  them. 

Mr.  An.  Gen.  1  defire  to  know  what  the  Boy's  Name  is,  and  who  he  is. 

L.  Mohun.  His  Name  is  Thomas  Lake,  and  he  was  Mr.  Hill's  Foot-boy 

L.  H.  Steward.  What  : }  you  ask  him,  My  Lord  ? 

L.  Mhun.  Pray,  my  Lord,  ask  him,  if  he  was  with  Mv.  Hill  and  me  that  Night  that  A/r. 
Mountford  was  Killed- 
L.  H.  Steward-  You  hear  the  Queftion ;  What  lay  you  to  it  ? 
Boy.  Yes,  my  Lord. 

L.  H.  Steward'  I  do  not  hear  you  what  you  lay. 

Boy.  I  was  with  them  my  Lord,  and  all  I  heard  was,  they  had  a  defign  to  take  away 
the  Woman,  Mrs  •  Bracegirdle,  andthey  had  provided  Night-Cloaths  and  a  Coach  for 
her,#  to  go  to  Totteridge^  which  was  the  Place  where  they  defign'd  to  carry  her. 

L*  H  Steward.  I  do  not  hear  one  word  this  Boy  faith, 
s  L  Mohun.  My  Lord,  fiiall  I  repeat  to  your  Lordmip  what  the  Boy  faith  ? 

Lords.  No,  No,  No. 

L.  H.  Steward.  No,  my  Lord,  3  011  are  not  to  repeat  what  your  own  Witnefs  faith. 

Boy.  They  had  a  defign  to  carry  away  the  Woman,  Mrs.  Bracegirdle.  ,r 

L-  H.  Steward-  I  do  not  hear  one  Word.  That  Boy  can  ipeak  out  if  he  pleafoth  ;  I 
warrant  him,  he  would  make  Noiie  enough  if  he  was  in  another  Place-  Speak  ci.  ■:i  that 
my  Lords  may  all  hear  you- 

Boy.  I  cannot  (peak  any  louder  ;than  I  do  ;  I  fay,  they  had  a  defign  to  c 1  ry  away 
the  Woman.  "  - 

L.  H.  Steward.  I  may  as  well  be  at  the  other  end  of  the  Town  as  in  this  Piaa-  as  for 
hearing  what  he  faith-  Some  body  mould  repeat  what  he  faith. 

L  Mohun.  If  your  Lordftiip  pleafe  to  allow  it,  that  one  of  the  Officers  of  the  Court 
may  come  down  to  the  Bar,  and  repeat  from  his  Mouth  to  the  Court  what  he  faith. 

Lords.  Ay,  Ay.  L-  H-  Steward-  Mr.  Walker,  Then  do  you  go  and  (land  by  hioij  and 
tell  us  what  he  faith. 

Mr.  Walker  the  Clerk,  went  and  ftood  by  the  Boy  at  the  Bar,  and  repeated  knee 
aloud.  , 

M.  .  Walker-  My  Lord,  he  faith,  they  had  a  defign  to  take  away  the  Woman,  and  they 
had  Night-Cloaths  in  the  Coach  for  the  Woman  to  put  on,  and  the  enquired  at  the 
WomansXodging  where  ftie  was,  and  there  they  were  told  that  (he  was  at  Mr.  Pagers  ac 
Supper  ,and  her  Brother  came  to  the  Horjhoe  Tavern  and  Drank  with  them,  and -he  was  to 
go  to  tell  them  when  (he  came  out,  and  which  way  (he  was  to  go  H  >me  ;  and  there  was 
a  Man  that  was  to  give  Notice,  and  they  went  down  before  her,  and  the'  Coach  ftood 
almoft  ar  the  lower  end  of  Drury4ams  where  there  were  Lome  Soldiers  to  put  her  in, 
and  the  Soldiers  went  and  took  hold  of  her- 

L.  H  Steward-  Is  this  my  Lord  Mohuns  Witnefs  ? 

Mr-  Walker.  Yes,  my  Lord ;  and  he  faith,  when  they  went  to  take  hold  of  her  to  put 
her  in,  Mr-  Yage  Strugled  with  them,  and  would  not  let  them,  and  (he  cry'd  out,  and 
was  very  mucii  troubled  at  it« 

L-  Mohun  '. 
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L  Mohan  My  Lord,  I  defire  he  may  be  asked  whether  he  was  in  Howard-fireet  when 
Uv.  Mountford  was  Wounded,and  what  palled  in  Howard  fir  eet  before  Mr.  Mounted  was 

Wounded  I  '  -  '   /  V 1 

Mr.  Walker.  He  frith,  he  was  in  Howard  freet,  and  law  Mr.  Mountford  come  down  in 
Norfolk-ftreet  towards  them,  and  turn  into  Howard-fireet,  but  out  of  his  way  to  his  own 
I  Joule  ;  he  faith,  he  came  down,,  and  there  met  my  Lord  Mohun  and  his  Matter,  Mr. 
Mountford  tiki;  and  he  came  to  my  Lord  Mohun,  and  Bowed  to  him,  and  laid,  He  had 
a  Kindr.efs  for  his  Lordfiip.  And  my  Lord  Mohun  replied,  He  had  a  kindnefs  for  him.  My 
Lord  Mohun  laid  to  h\m,He  hoped  he  was  not  come  to  Vindicate  any  thing  of  Mrs.  Bracegirdle. 
Mr.  Mountford  laid  Not,  and  asked  if  his  Wife  had  done  any  thing  to  him,  and  laid.  He 
was  very  ferry  his  Lordjhip  fiould  have  any  thing  to  do  to  Vindicate  Mr.  Hill  in  fuch  Rudenefs: 
He  faitl^  Capt.  Hill  was  at  the  lower  end  of  the  Street,  and  Capt.  Hill  hear'd  him  lay 
fb  and  came  up  and  Laid  to  him,  Mr-  Mountford.,  if  you  have  any  thing  to  fay  to  me,  lean 
Vindicate  my  f elf,  and  fray  now  Draw ;  and  he  went  into  the  Street,  and  Mr.  Mountford 
Drevy  and  met  him,  and  made  three  or  four  Palfes,  and  in  the  Italics,  the  Sword  was 
Broke:  He  cannot  tell  which  Sword  it  was  that  was  Broke,he  liippoleth.it  hit  againft  the 
Hilt,  and  fhapped  in  two. 

L.  Mohun.  I  defire  he  may  be  asked,  where  I  was  when  they  Fought  ? 

M.  Walker.  My,  Lord  Hood  upon  the  flat  Stones,  he  faith,  by  the  Houle  fide  all  the 
while,  and  they  were  in  the  middle  of  the  Street. 

L  Mohun-  My  Lord,  1  defire  he  may  be  asked,  whether  Mr-  Mountford  had  his  Sword 
by  his  fide,  and  where  it  was,  and  Whether  I  meddled  with  him  ? 

Mr.  Walker.  He  faith  my  Lord  Mohun  did  not  meddle  with  him,  but  flood  upon  the 
Flat-Hones,  nor  did  not  offer  to  draw  his  Sword,  and  when  Mr-  Mountford  came  down, 
he  carried  his  Sword  in  his  Hand. 

I,.  Mohm.  My  Lord,  I  defire  he  may  be  asked,  whether  Mr.  Hill  did  not  flay  in  the 
Street  to  ask  Mrs-  Bracegirdle  s  Pardon  ? 

Mr.  Walker.  He  faith,  he'defired  to, lee  Mrs.  Bracegirdle,  and  to  beg  her  Pardon,  and 
as  foon  as  he  had  feen  her,  he  would  be  gone  ? 

L.  H  Steward.  How  can  he  tell  that  I  Where  was  he  ? 

Mr.  Walker-  He  was  juft  by  my  Lord  Mohun  and  Mr-  Hill  in  the  Street,  and  Mr.  Hill 
faid,  he  would  but  Hay,  and  beg  Mrs-  Bracegirdle 's  Pardon  for  what- he  had  done,  and  he 
would  go  Home. 

L.  Mohun.  I  defire  he  may  be  asked,  whether  I  offer'd  to  Fly  when  his  Mafler  went 

away?      '  %  fhi ".  Vofi  o:b  3£f1w  qjfUi/iol  ii  s  -yoi-t!  y'y  i  1 I!  ■•  I  <bio.\.  X.  x»&\4  &  - 

L.  H.  Steward.  What  is  it  you  ask  my  Lord  ? 

X>.  Mohun-  Whether  1  offer'd  to  run  away,  or  make  my  Efcape  ? 

Mi-  Walker.  He  faith,  my  Lord  did  not  offer  to  run  away,  but  flood  Hill  and  laid  he 
had  done  no  hurt,  nor  drawn  his  Sword. 

L.  Mohun.  I  defire  to  ask  him,  whether  I  could  not  have  run  away  as  well  as  Mv.'Hill, 
if  I  had  had  a  mind  ? 

Mr.  Walker.  He  faith,  he  might  have  run  away  as  well  as  his  Rafter  Mr-  Hill,']  but 
he  flood  Hill  a  great  while,  till  the  Watch  came  and  took  him,  and  he  gave  himfelf  up. 

Mi-  Ati:Gen.  My  Lord,  before  the  Boy  goeth  away,  I  defire  to  know  of  him  whether 
he  has  not  been  already  Examined  upon  his  Oath  .elfewhere  ? 

Mi-  Walker.  Yes,  my  Lord,  he  was  Examined  at  Hic&'s-Hall,  and  was  kept  in  Prifbn 
two  Days.  iMgiflrnoil  :  .  <•::<■     :  rno'j   r.r , 

;    Mi.Att.  Gen.  Were  you  Examined; before  the  Coroner?  A  . 

Mi.  Walker.  He  faith  he  was  Examined  before  the  Coroner. 

Mr*  Att-  Gen.  Which  was  the  firft.  Place  he  was  Examined  at? 

Mi-  Walker.  He  faith  he  was  Examined  at  H/t&'sHall  firft. 

Mr.  Att •  Gen.  When  he  was  Examined  before,  the  Coroner,  did  he  give  the  fame 
Evi<  ence  as  he  does  now  ?.  ,  '■ 

Mr-  Walker-  He  gave  the  fame  Evidence  before  the  Coroner  that  he  doth  now,  as 
near  as  he  can  remember. 

Mr.  An. Gen-  When  you  did  make  Oath  before  the  Coroner,  was  it  read  to  you 
jAvhat  you  Swore ?        .,  , 

Mr.  Walker.  He  fiith,  his  Evidence  was  not  read  to  him. 

Mr.  Att.  Gen.  Did  you  Subfcribe  the  Evidence  you  gave  before  the  Coroner  your  felf  > 
Mr.  W nlker.  Yes,  he  did.  '  \ 
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Mr.  Attorney  General.  Did  not  you  Write  your  Name  your  felf  ? 
Mr.  Walker,  Yes,  he  faith. 

Mr.  Attorney  General.  Did  you  not  know  what  it  was  you  Subfcribed  your  Name  to  > 
:  W.Walker.  He  faith,  it  was  not  Read  to  him  afterwards,  he  knoweth  what  it  was  he  gave 
in. 

Mr.  Attorney  General.  Are  you  fure  it  was  not  Read  to  you  ? 

Mr.  Walker.  He  laith,  he  is  fure  it  was  not  Read  to  him. 

Lord  High  Steward.  Was  it  not  Read  to  him  before  he  Subfcribed  it  ? 

Mr.  Atitmey  General.  That  I  did  ask  him,  my  Lord. 

Mr.  Walker.  He  doth  not  remember  that  it  was  Read  to  him  at  all. 

Lord  High  Steward.  Can  he  Read  himfelf  ? 

Mr.  Attorney  General.  He  writes  a  very  good  Hand  my  Lord. 

Mr.  Walker.  He  faith  ,  rhey  bid  him  put  his  Hand  to  it ;  and  as  foon  as  he  had  put  his 
Hand  to  it,  they  put  him  out,  and  bid  him  call  another  Woman. 

Mr.  Attorney  General.  1  would  have  him  confiderof  it  ,  before  he  makes  Anfwer  -r  beciufe 
there  are  feveral  Perfons  prefent  here,  who  were  prelent  when  k  was  Read  to  him  beforehe  Sub- 
fcribed it. 

Mr.  Walker.  He  cannot  remember  that  it  was  Read  to  him. 

Mr.  Attorney  General.  Do  you  remember  you  Swore  at  that  time,  that  when  Mr.  Mount ford 
and  Mr.  Hill  were  pufhingat  one  another,  my  Lord  Mohm  faid,  he  would  ftand  by  his  Friend, 
and  Hill  was  his  Friend  ? 

Mr.  Walker.  He  faith,  my  Lord  faid,  he  would  not  go,  he  would  flay  by  his  Friend,  for  Mrs 
Hill  was  his  Friend. 

E.  of  Carhfle.  My  Lord  Steward. 

L.  H.  Steward.  My  Lord  of  Car  life. 

E.  of  Carlijle.  I  defire  that  he  may  be  asked,  whether  he  was  the  Boy  that  faid  to  my  Lord 
Mohun,  Pray  my  Lord,  Good  my  Lord,  donofioit,  alter  your  Refolution. 

L.  H.  Steward.  Call  the  Boy  agenf  wtucu  was  done  )  was  you  by  when  thofe  words  were  fpo- 
ken  5  Pray  my  Lord,  will  youRepe^'c  your  own  Qneftion  ? 

E.  of  Carlijle.  Whether  he  w^s  the  Boy  that  faid  to  my  Lord  Mohun,  Pray  my  Lord,  Good 
my  Lord  ,  do  not  do  it,  aJ.ter  your  Refolution,  or  Defer  it  to  another  Day. 

Boy.  No  my  Lord-  I  aid  not  hear  him. 

L.  H.  Steward,  Did  not  you  lay  fo  your  felf  ? 

Boy.  I  faid  7io  fuch  thing ,  nor  heard  no  fuch  thing  faid  by  any  body, 

L.  H.  Steward.  Do  you  bring  any  more  Witnefles  my  Lord. 

L,.  Mohun.  Yes  my  Lord,  Mrs.  Elizabeth  Walker ^  Mrs.  Bracegirdles  Maid. 

Elizabeth  WJker.  Here  my  Lord,  I  am  fhe. 

Mr.  Attorney  General.  My  Lord,  before  my  Lord  Mohm  proceedeth  to  Examine  any  othef 
Witnefs,  I  have  one  thing  Humbly  to  offer  toyour  Lordlhips. 
Then  Proclamation  was  made  for  Silence. 

Mr.  Attorney  General.  Of  what  Confequence  it  will  be  to  my  Lord  Mohun  ,  I  mufi:  Submit 
to  ycur  Lordlhips ;  when  you  have  heard  it,  that  is,  whether  it  may  not  be  proper  now, 
fince  this  Boy  has  given  an  Evidence,  ft)  very  Different  from  what  he  gave  upon  his  Oath 
before  the  Coroner ,  to  have  his  Depofition  that  he  made  before  the  Coroner,  Read  in  his  Pre- 

fence. 

Lord  Mohun.  My  Lord,  I  think  I  ought  to  conclude,  and  give  all  my  own  Evidence  before 

Mr,  Attorney,  maketh  his  Remarks. 

Lord  High  Steward.  Then  Referve  that  till  the  lafl,  Mr.  Attorney. 

Mr.  Attorney  General.  My  Lord  is  certainly  in  the  Right  of  it ,  there  ought  to  be  noObfer- 
vations  made  upon  his  Evidence,  and  we  mail  be  fure  to  keep  exa&lyto  the  ufual  method 
in  this  matter  ;  but  I  take  it  to  be  the  Courfe  of  Evidence  ,  where  there  is  an  Objection 
to  what  the  Witnefs  delivers  now  ,  which  does  arife  from  what  the  fame  Witnefs  has 
Sworn  before,  it  is  proper  to  make  the  Objection  ,  as  foon  as  he  has  delivered  fuch  Evidence, 
whilft  the  matter  is  frefh  in  your  Lordlhips  Memories. 

L.  H.  Steward.  Mr.  Attorney,  let  the  Boy  ftay  ,  he  ftiall  be  called  upon  afterwards ;  but  let  my 
Lord  go  on  now  with  the  reft  of  his  Witnefles. 

Lord  Mohan.  Here  is  Elizabeth  Walker,  my  Lord. 

Lord  High  Steward.  What  is  that  WomansName  ? 

Lord  Mohun.  Elizabeth  Walker,  didyou  live  with  Mrs.  Bracegirdle, 

El.  Walker.  Yes,  I  did  my  Lord. 

Mr.  Attorney  General.  This  Perfon  has  Conceal'd  her  felf ,  we  have  been  Endeavouring  to  find 
her  out  all  this  while,  but  could  not. 

Lord  High  Steward.  What  do  you  ask  her  my  Lord  ? 

Lord  Mohun,  I  defire  fhe  may  be  asked,  whether  fhe  lived  with  Mrs.  B-/acegirdle7  and  what  fhe 
faw  and  obferved  that  Nighs  Mr.  Mount  ford  was  killed. 

H  El.  Walker. 


* 
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El  Waller  If  it  pleafe  yon,  J  lived  then  with  her. 

Hg<6  I  cannot  hear  what  fhe  ftid,itfr.  tfW^r,  I  think  you  muft  go  thither  agen, 

fpeak  out  Woman.  w 

£/  Walter  I  was  her  Servant  at  that,  time,  when  Mr.  Mount  ford  was  killed.  A*,d  may  it 
pleafe  you  my  Lord ,  that  Night,  Old  Mrs,  Bracegirdle  and  her  Daughter,  were  invited  to 
Supper  at  one  Mr.  Pages  in  Drury  Lane  *  and  coming  home  about  Ten  or  Eleven  a  Clock  out 
of  Drury  Lane,  my  Miftrifsdefiredmeto  goto  Mr.  Mountfords,  to  fee  if  Mr.  Mountford  was 
come  home.  1  went,  and  they  faid,  he  was  not  come  home:  She  defired  me  then  to  go  again, 
and  tell  Mrs.  Mountford,  that  if  he  was  not  come  Home ,  me  mould  fend  to  fee  where  he  was, 
and  defirehe  would  not  come  Home  without  a  good  Guard  ;  for  my  Lord  Mobun  and  Captain 
Hill  were  walking  about  the  Street,  and  me  did  not  know  their  Defign ,  by  reafon  Mr.  Hill 
had  his  Sword  drawn  in  his  Hand,  out  of  the  Scabbord.  1  asked  the  Reaibn  why  he  had  his 
Sword  drawn,  and  the  Anfwer  was  made ;  he  had  loft  the  5cabbord  in  a  Skirmifh  in  Drury 
lane;  but  that  I  know  nothing  of.  Mrs.  Mountford  hid,  me  would  lend  her  Maid  to  fee  where 
her  Husband  was,  and  I  told  her,  if  my  Miftrifs  would  give  me  leave,  I  would  go  along  with 
her,  to  bear  her  Company.  And  when  1  returned  to  my  Miftrifs,  (he  did  give  me  leave,  and  I 
went  along  with  her  to  feveral  places  ;  but  we  could  not  find  Mr.  Mountford ;  fo  coming  home, 
I  went  to  my  Miftrifs ,  and  I  faw  them  two  ftand  at  the  Door ,  and  they  ftaid  there  above  an 
hour,  and  in  the  meantime  our  Land-lady  Mrs.  Biown,  heard  the  Watch  come  into  the  Street, 
and  faid,  me  would  go  to  the  Door,  and  bid  the  Watch  Seize  them  •,  and  (he  did  go  out,  and 
I  was  kept  within  Doors ,  and  heard  her  talk  to  the  Watch,  but  what  (he  faid,  I  cannot  telh 
but  prefently  the  Watch  went  away  and  left  them..  And  1  ftood  at  the  Door,  and  heard  Mrs. 
Brown  fay,  there  cometh  Mr.  Mountford,  and  Ihc  would  go  fpeak  with  him ;  and  with  that,  me 
went  as  faftas  me  could  to  meet  him,  and  came  to  him  a  good  way  before  he  came  down  to  them, 
and  took  him  by  the  Arm  thus  to  ftay  .him,  and  fhe  faid  ,  Captain  Hill  and  my  Lord  MoL-u.-. 
was  walking  in  the  Street,  and  Captain  Hdl  had  his  Sword  in  his  Hand  drawn,  and  file  did  noc 
know  what  their  Defign  was. 

Lord  High  Steward.  Indeed  me  muft  fpeak  louder,  or  I  cannot;  tell  what  fhe  fayeth. 

El.  Walker.  My  Lord,  I  fay  Mrs.  Brown  when  I  was  at  the  Door,  faid,  yonder  cometh  Mr. 
Mountford,  and  me  faid,  (he  would  go  and  meet  him,  and  away  fht:  went  as  faft  as  me  could  towards 
him*  and  when  me  came  up  to  him,  Ihctook  him  by  the  Arm  thus,  and  defired  him,  that  he 
would  not  come  down  that  Street ,  but  go  to  hisownHoufe,  for  there  vvsre  Captain  Hi, /and  my 
Lord  Mohun  walking  in  the  Street,  and  fhe  did  not  know  what  their  DeSgn  was,  but  Cap- 
tain Hill  had  his  Sword  drawn  in  his  Hand.  If  it  may  pleafe  you  my  Lord,  Mr.  Mountford  did 
not  anfwer  her  a  word  ;  but  prefied  forward  to  meet  my  Lord  Mohun  and  Captain  Hill.  If  it 
pleafe  you  my  Lord  ,  they  met  one  another,  and  my  Lord  Mohun  and  Mr.  Mountford  Compli- 
mented one  another  very  lovingly,  and  faid,  they  were  glad  to  fee  one  another ;  and  Mr.  Mount- 
ford faid  to  my  Lord,  he  had  a  great  Refped  for  his  Lordfhip,  and  my  Lord  Replyed  to  him 
again,  by  my  Honour,  I  have  the  like  for  you  Mr.  Mountford,  and  with  that,  they  Embraced 
one  another.  1  am  fure  this  is  the  Truth  ,  for  I  followed  Mrs.  Brown  out,  and  ftood  by  when 
it  was  done.  Mr.  Mountford  told  my  Lord,  it  was  aDifhonour  to  him  to  keep  Company  with 
Captain  Hill.  I  will  not  Cake  my  Oath  that  Captain  Hill  did  hear  hira  fay  fb,  but  he  might  have 
heard  him,  and  it  may  be  he  did  too  ;  and  that  might  occafion  the  quarrel  •  but  I  will  not  take 
my  Oath  of  that:  It  came  juft  in  my  Head  after  this  was  laid ,  that  our  Door  was  open ,  and  I 
turned  my  Back  to  hear  and  look  who  was  at  our  Door ,  and  i  heard  Mrs.  Brown  fay,  that  Cap- 
tain Hill  and  Mr.  Mountford  were  going  to  Fight :  1  faw  them  Fighting,  making  panes  at  one 
another,  I  faw  them  Engaged,  I  never  faw  men  naked  Fighting  To  in  my  Life. 

At  which  there  was  great  Laughter. 

El. Walker.  My  Lord,  i  do  not  underftand  thefe  matters,  I  tell  you  as  well  as  lean,  they  were 
ting  with  naked  Swords,  Mr.  Mountfords  Sword  was  upon  Mr.  Hill  here  abouts,  and  Mr. 
/////Sword  was  upon  Mr.  Mount  for  d  here  abouts;  and  after  they  had  made  two  or  three  puih- 
es  at  one  another,  Mr.  Mountford  faid  he  was  killed,  and  threw  down  his  Sword  thus,  and  I  took 
it  up,  and  there  was  a  good  piece  of  the  Sword  broken  off!  I  turned  me  about  thus,  towards  our 
own  Hatch  at  our  Door,  and  there  ftood  two  or  three  People,  I  cannot  fay  who  they  were,  but  I 

•  them  the  Sword,  and  I  turned  my  Face  towards  Surry  Street,  and  faw  Captain  Hill  making  his 

ape,Running  up  Surry  Street ,  and  if  it  pleafe  you  my  Lord,  Mr.  Mountford  was  the  Friend  I 
had  moft  Refpect  fori  and  I  faw  him  as  faft  as'  he  could,  going  towards  his  own  Houfe,  and 
my  Lord  Mokun  ftood  yi  the  fame  place  that  he  was  in,  when  he  and  Mr.  Mountford  were 
Embracing  one  another,  and  I  did  not  fee  my  Lord  Mohim  ftir  from  that  place  but 
when  they  fought,  they  were  engaged  in  the  middle  of  the  pitched  Stones,  where  there 
was -to  place  made  for  the  Water  to  run  along  the  Street  like  a  Channel  ;  and  to  my 
Knowledge,  I  did  rrever  fee* my  Lord  Mohun  off  of  the  Paved  Stones  on  the  fide.  I 
cannot  fay  he  was  never  off,  when  my  Eye  was  turned  another  way-,  but 
to  my    Knowledge,  ,1  never  faw  him  off  of  thofe  Stones.    If  ic  pleafe    you  my 

Lord 
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Lord,  the  next  thing  that  1  few,  was  this,  after  Captain  Htt  run  up  Surry  Street,  and  Mr.  Mount- 
ford  did  go  Home,  1  law  my  Lord  Mobun  walking  up  to  the  End  of  the  Street,  where  the 
Watch  were  coming,  and  when  the  Watch  came,  1  fee  him  deliver  himfelfup  to  the  Watch  ,. 
but  I  think  one  of  the  Watch  faid  he  muft  have  his  Sword,  and  he  did  deliver  up  himfelf  and 
his  Sword  to  the  Watch.  And  he  bid  me  take  notice,  Bear  Witnefs,  faid  he,  1  have  ro  hand*, 
in  the  Death  of  Mr.  Moumford.  Said  I,  No,  my  Lord,  1  think  you  have  not.  The  next  thi;  * 
I  remember,  was  Mrs.  Page  came  and  faid,  Mr.  Mountford  was  killed,  upon  which,  laid  Mf> 
Lord  Mobun  to  her,  Bear  Witnefs,  I  had  no  hand  in  his  Death.  Said  file,  you  were  in  his 
Company,  therefore  feize  him.,  and  carry  him  to  the  Routid-boufe ,  and  the  Watch  did  fecure 
him  j  and  my  Lord  anfwered,  as  he  was  a  Gentleman,  he  defired  to  beufed  like  a  Gentleman  -, 
and  the  v  did  carry  him  away  to  the  Round- Houfe.  This  is  the  thing  that  I  did  fay,  as  near  as 
I  can  remember,  to  the  Juftices  but  1  have  been  very  much  abufed  and  diffracted  amongffc 
them,  and  therefore  to  a  Word  I  cannot  fay  ;  but,  as  near  as  I  can  remember,  beirag  abufedaE 
the  rate  I  have  been,  This  I  did  then  fay,  and  it  is  the  Truth. 

Lord  Molmn.    I  defire  fhe  may  be  asked  whether  fhe  was  not  examined  before  the  Juftices  at 
HicK?s-Hall,  and  whether  Ihe  was  not  then  Mrs.  Bracegirdles  Maid. 

Lord  High  Steward.    Truly,  my  Lord,  I  have  heard  very  little  of  what  flse-has  faid,  but  I 
hope  day  Lords  that  have  been  nearer  have  oblerved  it. 

El.  talker.  If  it  pleafe  you,  if  you  ask  what  was  done  at  Hicl^s-Hati,  I  will  tell  you  juft  as 
it  was,  what  happened  there,  and  fo  proceed  on  to  tell  you  how  I  have  been  abufed. 
Lord  High  Steward.  My  Lord,  What  would  you  have  her  asked  more? 
Lord  Mobun.  1  defire  to  ask  her  whether  fhe  was  not  Mrs.  Eracegirdlcs  Servant  when  fhe 
was  examined  at  HicJ£s-Hall,  and  whether  fhe  fwore  the  fame  there  as  me  faith  here,  and  what 
was  done  to  her  fince,  or  what  they  Would  have  done,  and  whether  they  did  noc  try  to  make 
her  fpeak  what  they  would,  and  to  put  her  out. 

El.  Walker.    If  it  pleafe  you  my  Lord,  that  next  Morning,  there  came  feveral  of  the  Players 
to  me,  to  ask  me  what  I  knew  of  the  Death  of  Mr.  Mounfford,  and  I  told  them^  but  they  did 
not  like  what  I  faid,  and  they  feemed  difcontented  at  me.    And  when  they  were  to  go  to 
Hitl(s-Hal},  they  faid  they  had  no  need  of  my  Evidence,  they  could  do  without  me. 
Mrs.  Brown  and  her  Maid  they  went  away,  and  left  me  at  Home  s  what  they  did,  or  where 
they  ftaidj  I  do  not  know ;  but  about  two  or  three  Hours  after,  a  Meflenger  came  and  laid* 
my  Miftrefs  and  I  mult  go  to  Hicl(s-Hal)  to  be  examined  before  the  Juftices ;  and  we  went,  and 
when  we  came  there,  all  were  examined,  and  I  was  examined  in  the  laft  Place;  where,  my 
Lord,  I  gave  in  the  fame  Evidence  that  I  do  now,  as  near  as  I  can 'fpeak.    I  do  verily  believe  ic 
to  be  the  fame,  but  I  have  had  lb  much  Trouble  with  their  abufing  me,  that  I  cannot  fpeak 
to  every  Word  or  Particular  Thing.    For  my  Miftrefs  ftood  before  me,  and  faid,  they  brought 
Evidences  that  confounded  themfelves,  and  another  faid,  hang  her  Jade,  pull  her  by  the  Co.it. 
1  turned  me  to  the  Juftices,  and  faid,  I  hoped  I  might  fpeak  now  I  was  there  ;  but  it  may  be  for 
fear  of  my  Miftrefs,!  did  not  then  fpeak  all  that  I  have  done  now,  becaufel  have  called  more  fince 
to  my  Remembrance.    And  there  is  one  particular  thing  that  I  call  to  mind  now,  I  remember, 
that  in  our  Parlor,  as  fbon  as  the^  came  home  out  of  Vrury-Latte,  there  was  a  Difcourfe  be.  ' 
tween  my  Old  Miftrefs  and  my  Young,  that  Captain  HiU  waited  at  the  Door  to  Ice  my  Miftrefs, 
and  that  if  he  might  but  have  leave  to  fee  her,  and  to  beg  her  Pardon,  they  would  be  gone 
thence  to  their  own  Lodging  \  and  I  faid  to  my  Miftrefs,  if  fhe  would  give  me  leave,  I  would 
go  out  to  them,  and  demand  Captain  HiWs  Sword,  and  then  he  might  come  in. 

Lord  Mobun.    I  defire  (he  may  be  asked  whether  fhe  was  not  turned  away  and  threatned. 
El.  Waller.    I  am  going  on  to  tell  my  Lord  what  happened  in  our  Houfe  that  Night.    I  toli 
my  Miftrefs,  if  fhe  would  give  me  leave,  I  would  undertake  to  get  Captain  HiVs  Sword  from 
him  ~  and  then  fhe  might  let  him  come  in  and  fee  her,  and  beg  her  Pardon,  and  1  thought 
would  prevent  a  great  deal  of  Danger  that  might  , follow  elfe.    And  my  Miftrefs  faid  1  was  a 
Prating  Slut,  and  my  young  A/iftrefs  faid,  if  he  begged  her  Pardon  upon  his  Knees  never  fo, 
fhe  would  never  forgive  him,  nor  fee  him  more.    My  Lord,  there  was  another  Difcourfe  in  t) 
Street,  that  Captain  Hill  had  made  a  Vow  that  he  would  kill  himfelf  that  Night,  and  that  n 
Lord  Mobun,  having  a  Refpecr  for  him,  watched  to  prevent  him  from  doing  himfelf  a  Mif- 
chief.    That  was  difcourfed  in  the  Street,  but  I  cannot  fay  it  was  fo  of  my  own  Know- 
ledge. 

Tben  anothc  Proclamation  for  Silence  was  made. 
Lord  Mobun.   I  defire  fhe  may  be  asked  whether  Ihe  was  not  turned  away,  and  whether  ihe 
was  never  threatned. 

El.  Walker.  If  it  pleafe  you,  my  Lord,  that  Night  that  I  gave  in  my  Evidence  at  Hic?s-HjU} 
by  their  Talking,  I  knew  before  I  went  from  Home,  what  a  Life  I  mould  have  with  my  Mi^ 
ftrefs,  for  I  knew  they  did  not  like  my  Evidence,  and  1  was  afraid  of  coming  Home,  and  went 
and  ft.aid  with  my  Sifter  -y  but  notwithstanding  I  went  Home  about  nine  a  Clock,  an<!  they 
were  very  inveterate  «gainft  me,  and  I  told  one  of  them,  I  had  witneffed  the  Truth,  and  no» 
thing  but  the  Truth,  and  that  I  would  ftand  by.    If  it  pleafe  you,  my  Lord,  the  next  Morning 
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there  was  this  Ann  Jones  that  fay  with  me  that  Night,  and  fhe  told  me  that  in  the  Morning  they 
threatned  and  intended  to  fetch  me  to  Mrs.  Mountford  to  rattle  me  for  what  Account  I  had  gi- 
ven in,  and  fhe  giving  me  this  Item,  I  got  up  and  went  to  dreffing  my  Dinner,  and  Mrs.  Mount- 
ford  lent  a  man  that  I  know  by  light,  I  think  it  was  one  Roberts,  I  believe  that  was  hi* 
Name  •  whereupon  he  came  and  asked  me  where  was  Mrs.  Bracegtrdles  Maid  ;  I  laid,  I  was  Ihe  * 
and  then  he  faid  Mrs.  Mountford  defired  me  to  come  to  her.  I  faid,  1  had  given  in  my  Evidence 
where  I  ought  to  do  it,  and  I  had  nothing  to  do  with  her  ,  but  it  was  upon  this  account,  not 
that  I  had  any  Antipathy  againft  Mrs.  Mountford,  but  only  as  Ann  Jones  had  given  me  that  Item 
or'  a  Defign  to  fend  me  to  her  to  rattle  me  for  the  Evidence  I  had  given  in,  and  I  did  not  know 
what  might  come  of  it,  or  what  their  Defign  might  be.  _ 

Mr.  Att.  Gen.  My  Lord,  I  would  not  interrupt  any  Witnefs,  but  becaufe  fhe  fpcaks  of 
what  was  due!  by  Jones,  and  Mrs.  Bracegirdle,  I  defire  they  may  be  by  to  hear  wh2t  me  faith. 

Lord  Wlobnn.    My  Lord,  I  defire  my  WitnefTes  may  not  be  hared. 

Lor  J  High  Steward.    This  is  not  haring  of  Evidence,  my  Lord. 

Lord  M  'bun.    My  Lord,  I  defire  I  may  go  on  with  my  Evidence  without  Interruption. 

Ltrd  High  Steward.   My  Lord,  This  is  no  Interruption. 

Mr.  Att.  Gen.    Pray  my  Lord  let  Mrs.  Mountford  be  called  in  to  hear  what  fhe  fajth  of  her, 
}  defire  fhe  may  be  by. 
Lord  \iobun.    My  Lord,  I  have  no  more  to  fay  to  her. 

Mr.  Att.  Gen.  But  then  my  Lord,  before  Ihe  goeth  away*  I  have  two  or  three  Queftions  to 
ask  her. 

Lord  High  Steward.    What  do  you  ask  her,  Mr.  Attorney  > 

Mr.  Att.  Gen.    She  faith  fhe  was  examined  at  Hic^s-HaU^  1  defire  to  know  if  ever  Ihe  was 
examined  before  the  Coroner. 
El.  Walker    If  it  pleafe  you,  my  Lord,  I  was  not,  and  I  will  give  you  the  reafon. 
Mr.  Att.  Gen.    Ay,  pray  let  us  hear  it. 

El.  IValkfr.   Why  you  have  not  heard  how  badly  they  ufed  me  after  this. 
Mr.  Att  Gen.    But  pray  Miftrefs  anfwer  my  Queftion. 

El.  Walter.  But,  my  Lord,  if  it  pleafe  you,  I  went  to  my  Sifter,  and  ftaid  with  her  till  eight 
or  nine,  and  my  Aunt  told  me  there  had  been  a  Porter  to  enquire  for  me,  to  go  to  the  Jury  ^ 
1  was  forry  I  was  not  at  Home,  but  I  took  a  Neighbour  with  me  to  go  to  Mrs.  Mountfirds,  to 
fee  if  the  Jury  were  not  gone,  and  1  knowing  how  they  had  threatned  me,  I  defired  him  to 
leave  me  at  a  Victualling- houfe  by  Temple- Bar,  and  go  and  tell  them,  if  the  Jury  were  not  gone, 
1  was  ready  to  wait  upon  them  ;  he  went,  and  I  remained  at  the  Victualling  houfe,  and  he  came 
again,  and  told  me,  Mrs.  Mountford  laid  they  had  done  without  me*  but  he  was  a  little 
iurprized. 

Mr.  Att.  Gen.  My  Lord,  fhe  maketh  a  long  Anfwer  to  a  fhort  Queftion.  I  would  ask  her 
another  Queffcon  prefently  ,•  but  by  the  way,  as  to  this  Examination  at  Hic^-Hall,  I  would  ob- 
fervethat  it  is  a  very  unufual,  and  I  think,  under  Favour,  a  very  unwarrantable  thing  for  Juftices 
of  the  Peace,  to  take  upon  them,  under  a  Pretence  of  conOdering,  in  order  to  Bail  a  Perfon 
c'^rged  with  Murder,  to  enter  into  a  particular  Examination  of  every  one  of  the  King's  Wit- 
nefles,  as  if  they  were  either  a  Grand  Inqueft,  charged  upon  Oath  for  finding  a  Bill  of  Indict- 
ment:, or  Coroners  to  take  an  Inquifition  of  the  Murder,  both  the  Grand  Jury  and  the  Coro- 
ner are  upon  their  Oaths  to  keep  the  Kings  Evidence  fecrct ;  but  this  is  to  make  it  publick  by 
an  indirect  way  by  a  Juftice  of  Peace's  Examining,  in  order  to  the  Bailing  of  an  Offender.  But 
I  would  oblerve  this  Woman  goeth  away  from  her  Miftrefs,  and  continueth  away,  and  con- 
ceal th  her  felf  ;  fhe  was  not  to  be  found  to  be  examined  before  the  Coronor,  the  proper  Offi- 
cer, nor  are  we  able  to  tell  where  fhe  has  been ;  I  defire  fome  Account  may  be  given,  in  whofe 
hands  Ihe  has  been  all  this  time. 

L  >rd  Mobun.  My  Lord,  1  defire  your  Lordfhip's  Opinion,  whether  this  may  be  permitted, 
that  he  mould  talk  thus. 

Lord  iji^b  Steward    What  do  you  fay,  my  Zord  ? 

L°r(i  Mohn„.   My  Zord,  I  defire  to  know  whether  he  may  interrupt  me  in  tny  Evidence  thus  ; 
All  this  matter  is  foreigu  to  the  Bufinefs  before  your  Zordfhips. 
Mr.  Att.  Gen.   If  you  pleafe,  1  would  ask  her  this  one  Qjeftion. 

Lord  Under  Mr.  Attorney^  Pardon  ,  I  think  the  Prifoner ,  or  his  WitnefTes, 

ought  not  to  be  interrupted  ,  but  if  he  have  any  Remarks  upon  the  Evidence,  when  they  have 

fhem  lhem  afeain>  and  aSk  them  3ny  Qi^01^  or  make  any  Rcmaiks  UP01* 

Mr.  An.  Gen.    My  lord,  1  would  ask  her  but  one  Queftion 
Lord  High  Simard     What  is  it,  Mr.  Attorney  ? 

Mr  Att.  Gen  If  fhe  heard  Mrs.  Brown  fay  to  Mr.  Mountford  tha*  fhe  would  not  have  him; 
come  forward,  becaufe  my  Lord  Mobm  and  Mr.  Hit  were  there,  and  fhe  did  not  know  whac 
tneir  Jjefi^a  was.  ' 


El.  JFalkfr. 
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El.  Wdker..  ff  it  pie  ale  tyou  my  Lord,:  i  did  hear  .them,  and  I  was  juft  by  them  5  and' there 
was  none  but  (lie  and  I.  5  bjoj  ,  •;    «jj  -V  gid*  rl  .    snob  uoy  wr$i .  ,V  'i  >wv.V 

Mr  ^ff.  Gew.  She  upoa  her  Oath  faith  ,'  (he  did  not  tell  him  any  thhrg  more,  than  that,  fhe 
would  fpsak  with  him  *  but  he  did  not  hear  her  ,  or  hearisen  to  hetxv&kit  my  Lord  ,  I  have  no 
more  Queftions  to  ask  her. 

L.  H.  Steward.  Have  yoiKany  more  .to  ask  this  W&nefe,  my.  z.ord?  . 

L.  Mobim.  No,  my  Lord.  .biui  ...    ,w1^ftJ*i1     v  "•.  \  t  A'  ...J 

I..  H,  Steward  Who  is  your  Lordmipsmext  ?  Pray,  call,  your  next  Witnefs. 

L.Mohun.  I  defire  ^wz  Jones  may  be  Examined.     ,m,  ... 
.         rt •/  ci  ttfOdfigfeVfj?  J .        Sbeoanietothe-Bwit'id   ..    .  m$  I  (  .i   ii   b  I  ww&ol  J 

L.  PI.  Steward..  What.doth  your  Lordfhftp  Examine  her  to  ? 

jL.Mob.pn.  I  Defire  fhe  may  be  asked  what  fhe  knowethof  what  palled  that  Night  MtviMw^' 
/or// was  hurt,  and  tell  the  whole  Story,  leieg?,         ,  olq      .        *  .. 

^cw^.  Firft,  IfawMrs.  Bracegirdle  coming  home  with  her.  Mother  and  Mr.  Page  ,  ;aboutTen 
a  Clock  at  Night,  and  there  were  Captain  HiU  and  my  Lord  Mobun  with  them  when  they  came 
Home,  but  they  did  not- come  in  with  them,  but  walkedm  the  Street  about  an  hour  and  an  half  ; 
and  after  they  came  in,  Mrs.  Brown  fent  to  Mrs.  Mountford,  for  fhe  fa  id  Captain  .Hill  had  fome 
Defign,  and  my  Lord  M^«s.upon  Mr.  Moumford,  but  Mr.  Mountford- not  being  at  Home,  they 
fent  to  all  the  Taverns  ^hereabouts,  byfciCould  not  find  him  •  they- c,ame  Home  again,  and  told 
Mrs.  Mountford  and  Mrs.  Bracegirdle  they  could  not  find  him,  aad  there  my  LoidMohun  and  Cap., 
tain  Hill  walked  too  and  fro  about  the  Street  for  an  hour  and  an  hah -in  all  y  about  an  hour  af- 
ter they  had  been  to  lopJs  for  Mr.  Mduritford,  or  aboatrthfee  quarters  of  an  hour  Mr.  Mount- 
ford  came  down,  and  I  'faw  my  Lord  Me^«»,and  Captain  HiU  at  this  Door. 

L.  Mobun.    At  whofe  Door  I  defire  fhe  may  beasked. 

Jones.  At  this  Mrs.  Browns  Door,  and  Mr.  Mountford  coming  down,  my  Lord  Mobun  met  him, 
and  embraced  him,  and  faid  he  had  a  great  Honour  and  Friendship,  for  him,  and  Mr.  Mountford 
faid  he  had  a  great  Honour  and  Refpeft  for  his  Lordfhip.  Saith  my  Lord  Mobun-,  Mr.  Mour.t- 
ford,  I  fuppofeyou  are  fent  for.  No  not  I,  upon  my  Honour,  faid  .he.  Upon  that  he  up  and 
told  him  how  they  had  like  to  have  got  Mrs.  Bracegirdle  into  a  Coach,  and  carried  her  away, 
but  were  prevented.  Saith  Mr.  Mountford,  as  to  Mrs.  Bracegirdle,  I  have  nothing  to  do,  fhe  is 
no  Concern  of  mine,  if  my  Wife  have  ofended  your  Lprdfhip,  fhe  mall  beg  your*  Pardon,  Said 
Mr.  Mountford  again,  I  hope  your  Lordfhip  will  not  vindicate  Mr.  Hill  in  any  fuch  Action  as  this; 
With  that  Captain  Hill  came  up  and  hit  Mr.  Mountford  a  Box  on  the  Ear,  and  bid  l>im  draw. 
And  faid  Mr.  Mountford,  Damn  ye,  What  is  that  for?  And  thereupon"  he  drew  j  ;and  I  tell  you 
what  I  faw,  they  both  came  offfrom  the  paved  Stones  into  the  middle  of  the -High-way,  an$ 
made  two  or  three  Pafles  at  one.  another  *  at  thefecond  Pafs  Mr.  Mottntfordh  Sword  broke,  and 
he  flung  down  his  Sword,  and  rviu  away,  and  faid  he  was  a  dead  Man  -7  Mr.  Mountford  went  one 
way,  and  Mr.  hill  another. 

L.  Mobun.  I  defire  fhe  may  be  asked  if  \  did  meddle  with  Mr.  Mountford  at  all,  or  helped 
Mr.  HiU  whilft  they  fought,  and  where  I  flood  all  the  while. 

L.  H.  Steward.  What  fay  you  ?  Anfwer  all  thofe  Queftions  my  Lord  asked  you. 

Jones.  If  itpieafe  your  Lordfhip,  he  flood  upon  the  Caufey,  the  paved  Stones,  in  the  fame 
Place  where  he  was  all  the  time. 

L.  H.  Steward.  Did  my  Lord  meddle  at  all  ? 

Jones.  No,  I  did  not  fee  my  Lord  Mobun  meddle. 

L.  H.  Steward.  Was  my  Lords  Sword  drawn  ? 

Jones.  I  did  not  fee  it  drawn. 

L.  Mobun.  I  defire  fhe  may  be  asked  whether  I  run  away,  or  wither  I  did  not  furrender  my 
felf  to  fhe  Watch. 

Jones.  If  it  pleafe  your  Lordfhip,  I  did  not  fee  my  Lord  run  away.  But  I  did  fee  hirn 
ftrrender  himfe'lf. 

L.  Mobun.  I  defire  fhe  may  be  asked  if  fhe  was  not  examined  at  Hick^s-HaV. 
Jones.  Yes  my  Lord,  I  was. 

L.  Mobun.  And  whether  fhe  did  not  there  declare  the  fame  upon  Oath  that  fhe  doth  now. 
Jones.  Yes,  my  Word,  I  did. 

L.  H.  Steward.  Have  you  any  thing  to  fay  to  this  Witnefs,  Mr.  Attorney  ? 

Mr.  Att.  Gen.  My  Lord,  I  would  only  ask  her  this  Queftion :  She  faith  my  Lord  Mobun  was 
upon  the  Pavement,  or  Caufey,  as  fhe  calleth  it,  all  the  while  ;  1  defire  to  know  whether  the 
Scuffle  did  not  begin  upon  the  Pavement. 

Jones.  Yes,  it  did  upon  the  Caufey. 

Mr.  Att.  Gen.  I  defire  to  know  whether  fhe  faw  any  Blood  upon  that  Caufey  the  next  day. 
Jones.  No,  1  faw  none. 

L.  Mobun.  I  defire  fhe  may  be  asked  whether  they  did  not  fight  in  the  middle  of  the  Street. 
Jones.  Yes,  and  pleafe  your  Z.ordfhip,  I  did  fee  them  make  Pafles  at  one  another  in  the  Street. 
L.  Mobun.  I  defire  fhe  maybe  asked,  whether  the  Sword  was  not  broken  there  in  the  middle  of 
the  Street,  and  whether  Mr. Mountford  did  not  then  cry  out,  I  am  killed. 
Jones.  His&vord  was  broken  in  the  middle  of  the  Street  j  but  1  did  not  hear  M.t.  Moimtf- 
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fa  he  was  killed    but  he  flung  down  his  Sword  ,  and  run  away,  and  faid ,  I  am  a  dead  Man. 
L.  ft  W^v/.  Have  you  done  with  this  Witaefs  my  Lord  ? 

L.  Mohun.  Yes,  my  Lord. 

I.  r/.  Haveyouany  morecolay  toher,  Mr.  Attorney.  \ 

Mr.  An.  General.  No,  my  Lord.  t^tuz,^ 
L.  «.  Steward.  Then  who  is  your  next  Witnefs,  my  Lord  Mohm  ?  • 
L.  Mohun.  Edward  iVarington,  my  Lord. 

V/tio  came  to  the  Bar. 

-L.IJ.Stcw.xrd.  What  fay  you  to  him  my  Lord? 

L  MaA«»  I  defire  to  ask  him  where  heliveth,  whether  he  be  not  a  Neighbour  to  Mn.  Brace- 
rtrdh*  And  what  he  law  that  Night  Mr.  Mom/ford  was  killed?  I  defire  he  would  give  his  whole 
Evidence  ? 

Warlngton.  1  live  if  itpleafeyour  Honour,  over  againft  Mrs.  Brace'&irdles  Houfe  ,  at  the  mite 
Swan,  on  the  other  Tide  of  the  way. 
L.  Mohun  I  dt  lire  he  would  tell  atl  that  he  faw  that  Night. 

Warinutn.  All  that  I  can  lay.  is  about  Nine  or  fen  a  Clock,  as  near  as  T  can  guefi  :  I  heard 
a  Disturbance ac  Mrs.  Brawnes  Door,  where  Mrs.  Bracrgirdle  Lodgeth ,  and  looking  out  ,  i 
the-e  were  two  Gentlemen  talking  to  Old  x\irs.  Brhc*girdie\  arid  Mrs.  Bracrgirdle  and  feme 
people  went  into  the  Houfe   and  when  they  were  gone  into  the  Houfe  ,  I  faw  the^two  Gentlemen 
walk  about  the  Srrect ,  one's  Sword  I  faw  was  drawn. 
•  L  //  timtimk  Whofe  Sword  was  that  was  drawn  ? 

Warbgton.  Captain  Hills,  *Sc they  fay,  for  my  part,  1  did  not  know  either  of  them,  they  waj- 
ked  there  for  the  f'pace  of  an  Hour  and  a  half  ,  i  faw  them  oppofe  nO  Body.  But  as  they  came 
alon^  I  heard  them  ask  a  Gentleman  that  came  towards  them  ,  whether  he  would  drink  a  Glafs 
of  Wine  or  not. 

L  Mflhum  My  Lord,  1  defire  he  may  beasked,  what  he.  faw  afterwards  of  Fighting. 

W&imfom  Lor  Fighting,  1  /aw  Mr.  ifiountford  cortfe  down  Norfolk  Street,  and  I  law  him  turn 
at  the  Co Mier  witnhis  Swoiid'inhrs  Hand  ih  theScabbord  ,  to  the  beft  of  my  Knowledge,  and 
feeing  iome  People  there,  as  !  fuppole  ,  went  towards  fhtm  ,  and  Came  up  to  them  and  I  faw 
my  Lord  Mtihfttt  to  the  beft  of  my  Knowledge  ,  lay  hrs  'Hand  upon  his  Shoulder  .  and  Embra- 
ced him,  and  Complimented  him  ,  but  I  cannot  be  certain  what  the  wOrds  were  that  pafTcd  be- 
tween them. 

L.  H  Steward.  Did  you  fee  them  Fight  ? 
i  Warivgum.  If  it  pleaie  your  Honour,  I  did  fee  their  Swords  both  drawn,  Mr.  "Memtford and  he 
that  they  faid  was  Captain  Hill  ;  there  were  fome  Women  about  rh'-rn  fo  that  I  could  not  fo 
well  diicerh  when  they  drew  their  Swords,  or  who  begun  the  Quarrel.  Hill  zhty  faid,  had  no 
Seabhord  to  put  his  Sword  in,  my  Lord  Mohun  flood  by,  and  laid  his  Hand  upon  Mptimfords 
Shoulder. 

L.  H.  Steward.  Was  that  before  the  Fighting,  or  at  the  time  of  the  Fighting  ? 
Wanngton.  Ic  was  before  their  Fighting,  at  their  firft  meeting. 

Lord  Mohun.  I  defire  your  Lordfhip  would  pleafe  to  ask  him,  in  what  part  of  the  Street  they 
fought,  and  whether  I  was  near  them  then. 

Waringtm.  When  firft  Ifawtheir  Swords  drawn,  it  was  upon  the  flat  Stones  of  the  Pavament; 
and  I  faw  Mr.  Hill  come  off  of  the  Stones,  and  Mr.  Mwntford  with  hirri.  Mr.  Hill  was,  I  think 
the  firft,  and  they  came  both  up  together  with  their  Sword's  drawn  in  their  Hands,  they  were  not 
a  S.vords  length  off  from  one  another ;  and  they  palled  a i  oneanother,  and  I  run  into  oar  Houfe 
to  fetch  a  Paring  Shovel,  with  an  intention  to  part  them ;  but  before  I  could  get  out  of  Doors  with 
the  Paring  Shovel  in  my  Hands;theOnewaS  gone  one  way,and  the  other,the  other  way;  and  I  faw. 
no  Bod  v  ir  tie  Street  to  ask  any  Cmeftions  of,but  my  Lord  M<^«wattheCorner,threeorfom- Doors 
above  this  place  And  I  came  out,  and  asked  which  way  they  Were  gone,  my  Lord  Mchun  tuf  ned 
about,and  I  was  a  little  afraid  of  him  at  firft  ;  but  faid  be,  here  am  I,  I  did  not  offer  to  oppofe  cr 
drawmy  Sword,  you  all  know  it  j  and  immediately  if  it  pleafe  your  Honour,  the  Watch  came 
in,  that  is  ail  I  know. 

lord  Mohun.  I  dtiire  he  may  be  asked^  whether  I  did  not  go  towards  the  Watch,  and  Surren- 
der my  felf. 

W,p  ington,  I  cannot  (ay  that,  but  the  Watch  came  in  a  Minuse.  My  Lbrd  turned  about,  and  (aid, 
here  am  I,  I  4id  not  oppofe  or  draw  my  Sword,  you  all  know.   ' 

Lord  Mohan.  pray  my  Lord,  let  hitn  be  asked  whether  I  did  offer  to  fly.  And  whether  I  had 
not  as  much  time  to  fly*,  as  Mr.  Hill. 

Warlngton.  1  cannot  lay  that  my  Lord.  I  fuppofe  he  might  have  gone  away  as  well  as  Mr.  H:ll, 
for  they  were  both  together. 

Lord  Mohun.  My  Loid,  I  defire  he  may  be  asked  another  Qneftion,  whether  when  Mr.  Mount- 
ford  came  into  Howard  Street.,  he  did  not  come  out  of  his  way  to  his  own  Houfe,  to  come  co- 
wards us. 

Wnrtngtw.  My  Lord,  if  it  pleafe  your  Honour,  it  was  out  of  his  way  \  but  whether  he  did 
uonpuipofe,  or  became  he  faw  People theie,  1  cannot  tell. 

Lord  U»Bk».  I  dehre  he  may  tell  you  where  Mr.  Mountferds  Houfe  is.  • 

W  ar rivet  on. 
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Warwgton.  Mr.  lAountfords  Houfe  is  in  Ncrp  tk Street,  two Doors  in  the  Corner  out  of  the  Crofs 
Street  ^  and  this  was  done  in  'Howard  Street. 

L.  H.  Steward.  I  would  ask:  youafhoic  Quvftion,  Whether  that  was  the  way  to  his  Houfe  that 
he  went. 

Wnrington.  No,  it  was  not  the  Way  my  Lord  ;  for  he  turned  on  the  flight  Ha:;d,  and  beihou'd 
have  kept  ftrait  along.  ; 

Lord  Mobrm.  1  defire  he  may  beasked,  whether  he  was  not  Sworn  at  Hlck/'j-H  and  whether 
he  gave  not  the  fame  Evidence  there,  that  he  doth  now 

■Warington.  I  was  Sworn  there,  and  did  to  the  belt  of  my  Knowledge,  give  die  fame  Evidence 
I  do  now. 

L.H.  Steward,  If  1  underftand  you  aright,  you  fay  both  the  Swords  were  dra/vo  of  Mounfcrd 
andrt///? 

War'mgton.  Yes  my  Lord,  1  did. 

L.  H.  Steward.  Can  ybir  fay  whether  Mcnntfords  Sword  was  drawn  before  he  was  hurt,  or  not. 

War'mgton  If  it  pleafe  you  my  Lord,  I  cannot  tell  that,  i  cannot  be  ppfiuve  whether  it  was 
or  no;  for  there  were  Women  about  them  ,  1  fay,  at  fii  it,aad  I  couid  not  difctrn  the  beginnitv 
and  I  did  not  {land  to  fetchem  pufh,  torasfoon  as  I  law  their  Swords  dtiWt  and  they  come 
ofPlhe  Pavement  to  Fight,  1  run  into  the  Houfe  to  fetch  a  Paring-Shovel. 

Lord  Mobun.  Now  my  lord,  1  wit!  call  another  Witnels. 

L.  H  Steward.  Mr.  Attorney,  have  you  any  Queltionstoask  this  Wirnefs  ? 

Mr.  An.  General.  No  my  Lord. 

Lotd'Mobun.  Then  my  Lord,  I  will  call  another  Witnefs  to  fhew  you  the  'Reafon  why  '  Mc 
Hill  and  J  ftayed  in  the  Street,  add  what  was  the  Bulinefs  we  Hayed  tor,  I  deiue ;  Ann  *KncAtt 
may  be  Examined. 

;  '  She  came  to  the  Bar. 

L  H.  Steward.  What  do  you  ask  her  my  Lord  f- 

Lord  Mobun.  I  would  ask  her  where  fheiiveth,  and  what  fhe  knowethof  this  Dufinefs. 

Khcvit.  My  Lord,  I  live  in  Howard  Street,  exactly  again!!  Mcs.  Brace?jrdlss  Lodging,  and  my 
LoiH-Mobm,  as  he  gave  rjis  own  Name  to  be  to  the  Watchmen,  and  another  ma;i  :  hat  .they  called, 
Captain  Hilljor  fo  he  gave  his  Name  to  be  •  they  came  down  with  Mrs.  BrairgrJh^bdth  the  Mrs. 
Bracegirdles  into  the  Street,  and  came  to  their  Door,andOid  Mrs!  BracLgirdl/pm'^c  Daughter  in 
at  the  Door,  and  then  fhe  flood  ftil!  and  talked  with  the  Gentleman,  and  asked  them  their 
nefe.  They  faid,they  wanted  to  beg  the  young  Womans  Pardon  for  what  they  iiad  done, and  then 
they  would  begone;  She  faid, fhe  thought  they  came  to  Rob  her.  They  laid  noahey  came  upon  a 
very  Honourable  Defign,  fhefaid,  then  they  might  have  come  at  a  more  Seafonable  timej  but  fh* 
believed  they  came  to  Rob  her. 

Lord  Mobun.  whattfimeof  Nighx wasit  ? 

Rntvit.  It  wanted  a  quarter  of  Ten  I  believe,  or  it  was  about  Ten;  a  quarter  over  or  under 
I  cannot  exactly  tell.    They  laid,  if  fhe  would  give  them  leave  but  to  [peak  to  her,  ,md  beg  her 
Pardon  fpr  what  they  had  done,  they  would  go  home  immediately .    Sru  laid  (he  would  not,  they 
fhoiild  not  fee  her  any  more  that  Night  :  Then  one  of  the  Gentlemen,  1  know  not  winch  ot  them, 
it  was,  faid,they  Would  walk  a  little  while  in  the  Street,flie  did  lee  ihcm  walk  very  quietly,  but  lhe 
made  a  great  Noife  her  felf  ■■>  and  atlaft  lhe  went  in,and  fhut  the  D6ot,and  the  Gentlemen  walked 
quietly  up  and  down  ;  arid  by  and  by.  they  went  to  the  Door  agaltij  and  dclired  to  be  admitted 
to  fpeak  with  young  Mrs.1  Bracegirdle,  that -they  might  beg  her  J'ardon  roc  fotne  am  tat  that  they 
had  put  upon  her,  Ifuppofe,  and  lhe  il i i I  refuted  them,  and  would  not  let  them  raeal  with  her 
and  feveral  times  they  called  and  knocked  at  the  Door,  and  ft  ill  delired  but  to  fpeak  with  her,  and 
beg  her  Pardon,  and  they  would  be  gone  home,  but  fhe  every  time  refufed  it. 

L.  H.  Steward.  Woman,  I  do  not  hear  you,  you  mull:  fpeak  louder. 

Lord  Mobun.  My^ord,  I  defire  your  Lordfhips  will  let  one  of  the  Clerks  come,  and  take  the 
Evidence,  and  Report  it  to  you. 
L.  H.  Steward.  If  it  be  material,  another  muft  Report  it:,  for  I  have  not  heard  one  quarter  of  it. 
Lord  Mo hm.  It  is  very  material  my  Lord,  to  fhew  the  Reafon  why  we  ftayed  there. 
K/sevit.  My  Lord,  I  wiU  Repeat  it  over  again  if  you  pleafe. 
L.  H.  Steward.  Then  pray  fpeak  fo  loud  that  !  may  hear. 

Kncvit.  My  LordMohun  is  aperfedt  Stranger  to  me,  I  only  tell  you  what  I  faw  and  heard.  At 
the  firft  beginning  of  all,two  Gentlemen  and  two  Women  came  to  a  Door  over  againfl;  our  Door, 
and  at  that  Houfe  Mrs.  Bracegirdle  and  her  Daughter  lodged,  the  Gentlemen  gave  their  Names  to 
the  Watch,  afterwards  to  be  my  Lord  Mobun  and  Captain  H/7/:  So  when  they  came  there,  the 
Old  Woman  put  her  Daughter  in  atthe  Door,  and  when  fhe  had  pulled  of  her  Hood  and  Scarf, 
lhe  came  to  the  Door,  and  asked  thsm  their  Bulinefs^  aud  they  told  her,  they  wanted  to  beg  her 
Daughters  Pardon  for  what  they  had  done  ;  but  fhe  abufed  the  Gentlemen  mightily,  and  gave 
them  very  ill  words,  and  laid,  fhe  believed  they  came  to  Rob  her  Daughter,  they  faid  no,  rhey 
came  upon  a  very  Hogourable  Deiign,  then  fhefaid,  they  fhould  have  come  Honourably  at  i 
Seafonable  time  ,  they  faid  it  was  not  an  unfeafonable  time,  for  fhe  was  out  of  Doors  her  felf 
at  that  time.  So  fhe  flood  there  a  little,  and  then  at  laft  fhe  went  in  a  Doors,  and  fhut  the  Door, 
and  fbme  of  them  opened,  the  Door  again,  and  they  were  walking  upon  the  Caufey,  2nd  came 
up  to  the  Door,  and  ftill  defired  the  fame  thing,  to  fpeak  with  the  young  Gentlewoman  to  b< 
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her  Pardon  for  what  they  had  done,  and  they  would  -go  home  for  that  -Night.  One  of 
them  T  think  itwas  Air.  Wtt\  Taid  he  had  given  her  an  Affront,  and  hencfeio  be*  haJPiardoo; 
hue  flit)  they  laid  he  /houlJ  net  be  admitted,  to  fpeak  w'lUi)  feer, ,  1  MA- KM  pt#hefl|tfj(tthn|k  it 
was  IT7/  defired  fhe  would  be  pleated  Co. cam?  but  to  the  Hatch,  that  he  might  (ee  her,and 
be*  her  Pardon  and  he  would  not  .defiie.  r#  come  in,  wou1^  AM  ^  P9ln!«4   So  one 

'  of  "them  made  anfwer,  that  they  would  not  fhr  till  they  did  fee  her,  and.  th^  would  there 
all  Nbbt       '  tlv;  (b>;!?£od  \Btttsd  jnitab  1        "*  !  <oA 

L  H  S.-oW.  Cryer,  Call  Tor  Silence,  and  pray  my  Iprd.Great  Cbafflbtj^n,  takefome  Or- 
der with  thofe  People  behind- there,  (or  they  cannpt hear  thcmfelves,wha£  Jbe.  Mfneflcs  lay,  and 
therefo*  c  they  are  Re/olved  we  Thall  not  hear  them  neither.  .v<ofi  oi  i 

Proclamation  war.  again  madejor^l^e.     \:  rf  1  If  . 

^  I  ffl.Stewarj.    Now  go  on  Woman.     "  '  i\UWbn>; 

toww'r.  They  (aid  they  would  flay  in  the  Street  all  Night',  unlefs  thej.did  fpeak  with  ber  ; 
But  if  (he  would  give  them  leave  to  fpeak  with  her,  they  would  depart  to  theijr  own  Lodgjpgsjnv 
Vnediately  [  but  thev  weredenyedto  be  admitted  to  fpeak  with  her.  Whereupon  oneof  them 
called  urito'his  Boy,  to'bring  him  his  Cloak  ^  but  then  he  laid,  he  would  not  have  his  Cloak,  he 
would  walk  without  it,  becaufe  they  had  not  both  of  them  Cloaks  i  by  and  by  they  lent  far.  a  bot- 
tle o-  Wihe,and  there.they  Drunk  her  Health,  and  too.kfeveral  Turns,and  afttr  they  had  JL^rlfftk 
off  the  Bottle,  or  (ome  part  of  it,  they  went  to  the  Door  again,  .  and  knocked  at  the  dqof*  ^md 
fomebody  anfwered  from  within,  for  they  wereiaot  at  the  Door,  what  they  ,  would  have^  They 
faid  the  fame  thing  as  before,  that  they  defired  only  to  fee  her,  and  beg  her  Pardon  „  and 
they  would  go  home  •  for  it  was  a  very  cold  Night,  and  it  was  not  Convenient  to  walk  ther<e>  but 


they  ftill  reiu'ied "to  let  them  in :  By  and  by,  the  Watch  cara^down,  and  asked,  who  was?thete,and 
what  were  their  Bufinefs,  and  one  of  the  Gentlemen  roadeanfvver,  and  laid,  He  was  a  Peer,  and 
his  Name  was  Me£««,the  other  faid,  his  Name  was  Hill.  Sothe  Watch  went  by,  and  faid  no  more, 
but  fome  Body  madeanfwer,  and  faid,  there  was  a  Gentleman  had  a  Sweet-Heart  in  that  Street, 
•and  he  wanted  to  fpeak  with  her.  Juft  at  that  time,  I  went  up  flairs  to  warm  a  Bed  inourHoiife, 
and  whiilt  I  was  warming  the  Bed,  I  heard  a  little  buttle  in  the  Street,  and  running  to  the  Win- 
dow, there  1  faw  aSwordina  MausBody.,  I  could  not  tell  who  the  man  was,  nor  who<,put  the 
'Sword  there,  but  the  man  that  drew  out  the  Sword,  runaway  as  hard  as  he  could,  and  the  mat) 
in  whofe  liody  the  Sword  was,  wentas  fart  as  hecould  the,  other  way.  And  my  Lord  that  gave 
his  Name  to  the  Watch  loJocMohun,  flood  on  the  farther  fide  of  the  Street,and  faid,  Iha?vedone 
no  hurt  to  any  Body,  and  I  win"  not  flir.  And  there  was  a  Woman  that  called  out  to  the  .Watch 
to  Seize  him  ;  but  who  the  Woman  was,  I  cannot  tell,  but  he  flood  ftill  between  Mrs.  Bracegir- 
MesDooc,  and  the  next  Neighbours, one  thatis  called  Nuttalll  think,  and  never  ftirred  till  the 
Watch  Came  to  him,  and  the  reft  went  to  Mr.  Mountford,  he  faid,  there  was  no  occafion  to  lay 
Hands  upon  him,  for  he  would  not  ftir  from  therm 

L.  Mobun.  I  defire  to  ask  her  if  Mr.  Mountford  did  not  fay  I  am  killed  after  the  Sword  was  broke. 
r    Knevitt.  Yes,  he  did  fay  he  was  a  dead  man. 

L.  H.  Steward.  What,  after  his  Sword  was  broke  ? 

Knevitt.  After  the  Sword  was  drawn  out  of  his  Body,  his  Sword  was  in  his  own  Hand,  Ifqualled 
out  when  I  faw  the  Sword  in  his  Body,  and  had  like  to  have  gone  out  of  the  Window,  and  fome 
body  laid  to  me,  when  I  told  them  why  I  cry'd  out,  Will  yon  break  your  Neck  for  that  Rea- 
fon  ?  it  may  be  k  is  one  of  the  Watchmen.    No,  faid  I,  it  is  not  a  Watch-man. 

L.  Mobun.  I  defire  fhe  may  be  asked  where  Mr.  Mountford  and  Mr.  Hill  fought,  whether  it  was 
riot  in  rhe  middle  of  the  Street. 

Knevitt.  My  Lord,  it  was  exactly  in  the  middle,  as  near  as  I  can  guefs,  rather  on  our  fide  of 
the  way,  with  his  Arms  fpread,  and  his  Sword  in  the  Scabbord. 

L.  H.  Steward.  Have  you  any  more  to  ask  this  Witnefs. 

L.  Mubnn.  No,  my  Lord.  ,  M 

L.  H.  Steward.  Have  you  any  thing  to  fay  to  her,  Mr.  Attorney  ? 

Mr.  Att.  Gen.  1  would  ask  her  where  fhe  liveth. 

Knsvitt.  1  live  in  Howard- Street. 

Mr.  Att.  Gen.  With  whom  there  > 

Knevitt.  At  one  Mrs.  Brewers. 

Mir.  Au.  Gen.  What  Employment  is  your  Miftrefs  ? 

Knevnt.  a. 'y  Miftrefs  keepeth  a  Coffee-houfe. 

Air.  mt.  Gen.  Do  you  live  near  Mrs.  Browns  ? 

Knevitt.  1  know  not  any  of  that  Name  there  •  but  I  live  over  againft  Mrs.  Bracegirdles  Lodgings. 

Mr.  Att.  Gen.  Do  not  you  know  the  People  of  that  Koufe  ? 

knevit.  No.  upon  my  Word,  I  do  not  know  their  Names  that  keep  the  Houfe. 

Mr.  Att.  Gen.  Let  me  ask  you  another  Queftion  :  You  fpeak  of  many  Meflages  fent  backward 
and  forward,  and  that  they  laid  Mrs.  Bracegirdle  mould  not  be  fpoken  with  while  my  Lord  ftaid 
there  ,  I  defire  to  know  if  you  can  tell  who  any  of  the  Perfons  were  that  brought  thofe  Meflages. 

Knevnt.  It  was  de  man  chat  called  himlelf  my  Lord  Mobun,  and  the  other  that  called  himfelf 
/////,  they  fpoke  them  (elves. 

Mr.  An.  Gen.  But  who  was  it  that  came  to  them  fo  often,  to.ull  them  they  fhould  not  fpeak 
with  ht,r  ?  ■     •  :  ? 

Knevitt. 
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Knevitt.  It  was  old  Mrs.  Bracegirdle. 

Mr.  Att.  Gen.  You  are  fure  of  that.  ; 

Knevitt.  Yes,  Sir. 

Mr.  /nt.  Gen.  1  would  ask  youorie  Queftion  more  :  When  the  Watch  came  up  to  them,  did 
my  Lord  tell  the  Watch  his  Name  wasMobun,  or  only  that  he  was  a  Peer  of  EnglarJ} 

Knevitt.  He  laid  firft  he  was  a  Peer  of  the  Land,  and  then  he  laid  his  Name  was  Mohun  and 
the  other  laid  his  Name  was  Captain  Hill.  9 

Mr.  Att.  Gen.  You  are  fare  both  of  them  told  their  Names  to  the  Watch. 

Knevitt.  Yes,  1  am  fure  1  heard  them  fay  lb. 

'L.  H.  Steward.  Have  you  any  more  Witness  to  call,  my  Lord  ?  . 

t.  Mohun.  No,  my  Lord,  1  could  call  fome  as  to  Sandys^  Reputation,  but  I  do  not  think  it 
at  al!  material. 

L.  H.  Steward.  Have  you  any  thing,  Mr.  Attorney,  to  fay  to  the  Boy  that  was  fet  by  ?  Will 
you  have  him  called  again  ? 

Mr.  Att.  Gen.  My  Lord,  I  did  propofe  that  the  Boy  Ihould  hear  the  Information  read  which  he 
gave  in  to  the  Coroner. 

L.  ft.  Steward.  Will  you  have  him  called  again  ? 
'    Mr.  Att.  Gen.  Yes,  if  your  Lordfhips  pleafe. 

L.  H.  Steward.  Well  then,  call  him  again. 

7 be  Boy  came  to  the  Bar,  and  bis  Vepofition  before  the  Coroner  was  fliewed  So  him. 

Air.  Att.  Gen.  Look  upon  thac  Paper,  Is  that  your  Name,  and  of  your  Writing  ? 

Boy.  'Yes. 

Mr.  Att.  Gen.  Was  it  true  you  fwore  then  before  the  Coroner  ? 
Boy.  Yes,  it  was  true. 
L.  H.  Steward.  Read  it. 

It  was  taken  by  the  Clcrh^  and  read  at  the  Table. 
Clerks  of  Crown.  Reads. 

Middlesex.    The  Information  of  Thomas  Leake,  Servant  to  Richard  Hill,  Gent,  taken 
upon  Oath  this  12th  Day  of  December,  i6yz,  before  me. 

HE  faith,  that  on  Friday  Morning  lafi,  about  nine  of  the  Clocks,  'twas  agreed  betwixt  my  Lord  Mo- 
hun  and  Captain  Hill,  to  feize  Mrs.  Bracegirdle  with  fome  Soldiers,  and  to  carry  her  a&jj  in  * 
Coach  about  nine  Miles  off,  and  about  ten  of  the  Clocks  at  Night  my  Lord  Mohun  and  Captain  Hill,  wit  '1 
about  fx  Soldiers,  did  feizs  her-,  and  endeavour  to  put  her  into  a  Coach,  but  floe  refufed  to  go,  anc 
they  led  her  down  into  Howard-Street  to  her  Lodging,  and  then  faid  they  would  walk^an  h  mr  'under 
Mrs.  bracegl^ks  Window,  and  another  under  Airs.  Barryes  •,  and  abo-it  an  hour  and  a  half  ah -er 
Mr.  Mountford  came  down  the  Street,  and  Mr.  Mountford  and  my  Lord  Mo'mn  fainted  each  otbir' 'and 
my  Lord  Mohun  f  nd ,he  hoped  Mr.  Mountford  was  not  come  to  vindicate  Mrs.  Bracegirciie •  and  Mr. 
MouiKiord  hoped  my  Lord  did  not  come  to  vindicate  the  Rudenefs  done  to  Mrs.  Bracegirdle  by  Alr.Viill; 
and  then  Mr.  Hill  faid,  be  was  able  to  vindicate  himfelf  and  bid  Mr.  .Mountford  to  draw,  and  they 
both  pxfhed  at  each  other  with  their  Swords,  and  my  Lord  faid  he  would  ft  and  by  bis  Friend  '  and  Mr. 
Hill  was  his  Friend ;  and  during  the  time  that  Mr.  Hill  and  Mr.  Motintford  fought,  my  Lord  ;,iohuri 
id  not  endeavour  to  part  them. 

]o.  Cowper,  Coroner  Thomas  Leake. 

Mr.  Att.  Gen.  My  Lords,  as  to  this  Iafl;  Witnefs,  I  would  defire  fofne  of  the  Watch  may  be 
asked,  becaufe  me  faith  my  Lord  told  them  his  Name  Was  Mohun,  and  Hill  told  them  his  Nam- 
was  Hill,  whether  it  was  16  or  not. 

L.  H.  Steward.  Who  would  you  call  > 

Mr.  Ait.  Gen.  Merry,  my  Lord,  if  you  pleafe. 

L.  H.  Steward.  Call  him. 

L.  I  defire  the  Conftable  may  be  called. 

Merry  did  not  prefently  come  in. 

Mr.  Att.  Gen.  My  Lord,  I  think  it  is  not  fo  material,  as  to  defire  your  Lordfhips  fhOuId  flay 
for  him.  But  as  to  that  one  Witnefs  that  entertained  your  Lordfhips  fo  long,  Mrs.  tracegirdles 
Servant,  I  defire,  that  file  being  here,  may  give  your  Lordfhips  an  account  what  became  of  this 
Servant  of  hers. 

Mrs,  Bracegirdle.  My  Lord,  ifie  went  away  from  me  on  the  Sunday. 
L.  H.  Steward.  Who  did  > 

Mrs.  Bracegirdle.  My  Maid  that  was  then,  and  J  fent  to  her  Aunts  the  Week  after  to  feek  for 
her,  but  me  could  not  be  found,  where  fhe  was  I  cannot  tell,  nor  could  not  hear  of  her  from  that 
time  to  this. 

L.  Mohun.  I  defire  (he  may  be  asked  whether  fhe  did  not  difcharge  her,  or  pay  her  her  Wages. 

Mrs.  Bracegirdle.  I  did  not. 

L.  Mohun.  Did  not  you  or  your  Mother  ? 

y^rs.Bracegirdle.  My  Mother,my  Lord  did,fhe  was  not  my  Servant,my  Mother  hired  her,  myLord, 
L.  H.  Steward.  What  doth  fhe  fay  f  Were  her  Wages  paid,  and  fhe  difcharged  ? 
Mrs.  Bracegirdle.  They  were  paid  becaufe  fhe  would  not  flay  with  me,  my  Loid,   1  defire d  her 
to  flay,  and  me  would  not,  and  then  fhe  demanded  her  Wages,  and  my  Mother  paid  her. 
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t  MabuH  Mv  Lord  I  def.re  you  would  ask  the  Maid  the  reafon  why  flie  would  not  flay/ 
feW  If  KSSfe  yc5u  my  Lord,  the  reafon  was  this,  When  I  came  from 
M*s  mJ£/W  the  next  day  lent  for  me,  and  I  lying  with  th.s  Ann  Jones  mat  was  here,  ihe  told 
'  rhat  1  Ihould  be  fent  for,  and  they  would  rattle  me  off,  for  my  Evidence  that  1  had  given  at 


LMohun.  My  Lord.  I  d'efire  Ihe  may  be  asked  if  there  were  not  Bailiffs  fent  to  take  her,  and" 
fhe  threatned  to  be  arretted. 

L.  H.  Steward.  What  fay  you  to  that  ?  , 

El  IFalkxr.  Ifit  pleafe  you,  my  Lord,  I  cannot  fwear  it,  but  I  will  tell  you,  as  near  as  I  can,  how 
it  was  -  1  Had  not  lime  to  look  over  my  Cloaths,  being  in  hafte  when  I  went,  and  for  fear  I 
mould  have  rniftaken  any  thing,  the  next  day  I  went  to  look  over  my  Cloaths,  whereupon  1  found 
i  had  miflook,  and  taken  one  of  my  MiflrelRs  Aprons,  and  left  one  of  my  own  for  it,  and  know- 
ing their  great  Sofpicion  and  Inveteracy  againft  me,  1  went  the  next  day  to  my  Uncles,  a  Por- 
ter's and  defired  him  to  carry  it  to  them  ^  but  when  1  had  delivered  it  to  him,  he  would  notleE 
me  ftay  to  fpeak  much,  for  he  faid  rhere  had  been  three  Bailiffs  to  take  me,  and  I  having  no  Friends, 
was  much  affrighted",  and  run  crying  up  and  down,  and  did  not  know  where  to  fly  j  for  fear 
they  might  lay  me  in  a  Prifon  i  and  having  no  Friends,  therefore  I  was  forced  to  liy,  and  fo  I 
went  to  a  Juftice  of  Peace,  and  there  I  gave  him  an  Acount  of  the  Bufinefs,  But  he  faid  he 
mult  have  nothing  to  do  with  it,  I  mult  go  again  to  proffer  my  Service  to  my  Miftrefs,  but  I 
was  not  willing  to  proffer  my  Service  again  to  her,  fo  I  kept  away  ever  fince. 

L.  H.  Steward.  If  you  have  done  wittrthe  Evidence  on  both  Sides ;  What  have  you  more  to 
fay,  my  Lord  ? 

L.  Mohm.  My  lords.  I  hope  it  will  be  no  Difadvantage  to  me,  my  not  fumming  up  my  Evi- 
dence like  a  Lawyer,  being  a  young  man  ^  I  think  1  have  made  it  plainly  appear  that  there  never 
was  any  former  Quarrel  or  Malice  between  Mr.  Mountford  and  me  ^  I  have  alfo  made  appear  the 
reafon  why  we  ftaid  fo  long  in  the  Street,  which  was  for  Mr.UiH  to  fpeak  with  Mrs  Bracegirdle, 
and  ask  her  Pardon,  and  I  /raid  with  him  as  my  Friend,  fo  it  plainly  appeareth  1  had  no  hand 
in  the  Killing  of  Mr.  Mountford,  and  upon  the  Confidence  of  my  own  Innocency,  I  furrendred 
my  felf,  and  I  commit  my  felf  to  this  Honorable  Houfe,  where  I  know  I  fhall  have  all  the  Ju- 
ftice in  the  World. 

L.  H.  Steward.  Has  your  Lordmip  no  more  to  fay  ? 

L.  Mobun.  No,  my  Lord,  but  that  1  am  innocent  of  the  Fact,  and  leave  my  felf  wholly  to 
your  Lordfhips. 

Mr.  Sol.  Gen.  May  it  pleafe  your  Lordfhips,  according  to  my  Duty,  I  am  to  repeat  the  Evi- 
dence to  your  Lordfhips  on  behalf  of  the  King. 

My  Lords,the  Evidence  hath  been  very  long,  both  that  on  the  Part  of  the  King,  and  that  on  the 
Part  of  the  Prifoner,and  I  know  your  Lordfhips  hath  given  attention  to  it  with  very  great  diligence. 
I  cannot  pretend  that  my  Memory  will  ferve  me  fo  well,  as  to  repeat  the  Circumftances  of  this  fo 
long  Evidence,  but  that  which  has  been  material,  I  lhali  crave  leave  fhoitly  to  mention  to  your 
Lordfhips. 

My  Lords,  1  know  a  great  many  things  may  flip  my  Notice  and  Repetition,  but  nothing  cati 
flip  your  Lordfhips  Obfervation  :  So  that  though  I  fhould  not  lay  a  due  weight  upon  the  Evidence 
for  the  King,  yet  your  Lordfhips  will  let  nothing  pafs  without  giving  it  its  juft  Confideration,  and 
will  give  Judgment  according  to  the  exacted:  Juftice. 

My  Lords,  the  Evidence  for  the  King  doth  confift  firlt  of  Facts  precedent  to  the  Killing  of 
Mr.  Mountford,  and  next  what  hapned  at  that  time. 

As  to' what  preceded  this  Fad  thus  committed,  there  Were  two  or  three  WitneiTes  called  ,  and 
the  firfl  of  them  is  Mr.  Hudjon,  the  next  is  Mr.  P<?»W,and  they  give  you  an  Account  that  Mr.  WU 
had  made  his  Applications  in  the  way  of  Courtftnpto  Mrs  Brace^irdle,  but  that  he  had  an  Ap- 
prehenfionthat  Mr.  Mountford  was  an  Obftruction  to  him  in  that  matter,  and  therefore  he  did 
declare  feveral  times,  that  he  would  be  revenged  of  him.  And  one  time  ( which  I  think  was  two 
or  three  days  before  this  Fact  was  done)  my  Lord  Mobun,  the  Pri.'bner  at  the  liar,  was  at  Din- 
ner with  HHlt  when  Will  had  this  Difcourfe  concerning  Mount f  rd,  and  faid  he  wouM  be  reveng- 
ed of  him.  My  Lord  Mobun  was  by,  they  both  lay,  when  fuch  Difcourfe  was  ufed  by  H/'tf,  but 
they  cannot  tell  what  Notice  he  took  of  it. 

My  Lords,  after  this,  the  day  that  this  Fact  was  committed,  your  Lordfhips  have  heard  how 
my  Lord  Mofc«»and  Hill  hired  a  Coach  and  fix  Horfcs  in  ordet  to  feize  Mrs.  Bracegirdle  and  carry 
heraway  by  Force,  and  that  is  proved  raoft  fully,  both  upon  my  Lord  Mohm  and  H/'l/,  that  they 
were  both  concerned  in  that  Defign,  and  actually  engaged  in  it,  there  can  be  no  DifputcOf  tharx 
Accordingly  they  Dined  together  that  Day,  and  at  Dinner  there  arofe  a  Difcourfe  in- relation  lo 
Mrs.  Brace^irdle.  A»d  at  that  time  my  Lord  Mobun  faid  it  would  cod  Hill  <6 1,  to  carry  her  ofE 
And  mil  faid,  if  the  Villain  refuted  he  would  ftabb  him.  And  my  Lord  Mobun  faid,  He  would 
Itand  by  his  Friend.  This  Declaration  was  made  at  Dinner,  on  the  Day  this  Fact  was  com- 
muted v  and  they  then  appointed  to  meet  at  the  Play-houle  at  fix  a  Clock  in  the  Evening,  ftx- 
p(<fh  ig  Mrs.  Bnceairdle  would  be  there;  and  accordingly  the  Coach  was  ordered  to  b:  ready  at 
inn?  time  in  VruryJLane. 

y  Lords,  in  purftance  of  this  DeGgn,  they  both  came  to  the  Play- houfe  a:  fix  a  Clock  i 
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this  is  prored  by  two  or  three  W'rtneffes:  When  they  came  there"  they  inquired  Tor  Mrs.  Bract- 
girdle,  but  fhe  was  not  there  at  that  time.  And  then  not  finding  Mrs.  Bracegirdle  there;,  your 
Lordfhips  have  an  Account  from  the  Coach- man,  to  what  Places  he  carried  them  from  thence: 
Firft  to  Vntry-Lane,  there  they  ftaid  fome  time  ^  and  not  findihg  her  there,  he  drove  them  in-. 
to  Norfolk^  Street,  near  the  Place  where  fhe  lodged,  and  there  a  Man  and  a  V  omah.  beint'  dif- 
courfing  together,  gave  them  occafion  to  fay,  they  thought  they  were  betray 'd.  And  Riffaid  I 
Aly  Lord,  let  us  go  and  cut  that  Fellows  Throat,  or  Words  to  that  effecl. 

Then,  my  Lords,  they  drove  back  from  that  Place  into -Prury- Late  again,  and  ordered  the 
Coach  to  ftop  over  againft  my  Lord  of  Clare's  Houfe.  There  it  happened  that  Mrs  Bracegirdle 
came  from  Mrs.  Pages  Houfe,  where  fhe  had  Supped.  Ar  that  time  there  were  prefent  her  Mo- 
ther, her  Brother,  and  Mr.  Page,  and  Mr.  Page  led  her  along.  Hz/kame  up  with  feven  or  eight  Sol- 
diers, and  forced  her  out  of  Mr.  Page's  Hand,  and  endeavoured  to  thruft  her  inrothe  Coach.  In 
that  Coach  my  Lord  Mohun  was,  that  is  agreed  upon,  on  all  hands^the  Coach  Door  was  open 
and  my  Lord  Mohun  was  there  in  it  with  leven  or  eight  Piftols. 

It  happening  they  could  not  carry  her  off,  but  the  matter  tajting-Air,  iPeople  ceme  into  their 
Affiftance,  and  the  Defign  being  prevented,  Hill  would  needs  gofhome  with,  her  ta  ker  Lodging 
in  Howard  Street,  and  my  Lord  came  out  of  the  Coach  and  went  along  with  therm  .  When  They 
were  come  to  the  Lodging,  the  Witnefles  tell  your  Lordihipsv  that  at  that  time,  vtfherfMn  P^s 
was  going  into  the  Houfe,  Hill  would  have  had  fome  Difcourfe  with  Mr.  Page,  awfdefired  to* 
fpeak  wjth  him ;  but  Mr.  Page  fold  it  was  not  a  convenient  time,  but  to  ykforrow  would  do  bet- 
ter, and  ib  went  into  the  Houfe,  and  the  Door  was  locked. 

My  Lord  Mohun  and  Hill  continued  walking  about  the  Streets  for  about  two  hours  before 
Mr.  Mount ford  was  killed,  and  now  your  Lordfhips  will  obferve  what  Tranlaclions  there  wcrs 
during  the  time  that  they  continued  walking  in  the  Streets, 

Ihen  therevoas  an  Interruption  for  about  a  quarter  of  an  hour,  occafiomd  by  a  Ladies  fatting  into  fits 

in  one  of  the  Galleries  ;  but  fhe  beingremovtd,and  Proclamation  made  for  Silence,  the  Court  provided 

L.  H.  Steward.  Pray  go  on  Sir. 

Mr.  Sol.  Gen.  My  Lords,  I  was  obferving  to  your  Lordfhips,  that  part  of  the  Evidence  which 
related  to  what  hapned  after  the  time  that  Mrs.  Bracegirdle  was  in  her  Lodging.    And,  -my  Lord 
your  Lordfhips  hear  from  the  Witnefles,  that  my  Lord  Mohan,  and  this  Hill  continued  in  the 
Street,  where  Mrs.  Bracegirdle  lodged,  and  walked  up  and  down  for  near  two  hours  before 
Mr.  Mountford  came. 

During  that  time,  the  Conftable  and  the  Watch-men  have  told  your  Lordfhips  upon  their 
Oaths,  that  my  Lord  M^««'sand  A4r.HilVs  Swords  were  both  drawn.  And  the  Conftable  fwears 
exprefly,  That  he  asked  my  Lord  Mohun  what  he  did  with  his  Sword  drawn,  and  that  my  Lord 
anlwered,  he  was  ready  to  put  it  up,  and  told  him  withal,  he  was  a  Peer  of  the  Realm  •  tne 
Conftable  then  asked,  Why  the  other  Gentleman's  Sword  was  drawn,  and  my  Lord  Mohun  made 
anfwer,  that  his  Scabbord  was  loir. 

But  your  Lordfhips oblerve,  that  before  the  Watch  came,  Mrs.  Brown  (as  fhe  her  felf  hath' 
Sworn  )  came  out  of  the  Houfe  where  Mrs.  Bracegirdle  Lodged,  and  defifed  to  know  what  they 
did  there,and  then  H/7/faid,he  fhould  light  upon  Mountford  one  time  or  another  ;  faith  Mrs.Brown 
tohim,why,  what  hath  he  done  to  you,  to  which  he  Replyed.he  hath  affronted  me,  and  Twill  be 
Revenged  upon  him  \  and  this  was  faid  in  the  Prefenceof  my  Lord  Mo/Mn,  he  being  jtfftby. 

My  Lords,  after  this,  in  a  very  fhort  time,  Mr.  Mountford  came  down,  and  Mrs.  Brown  teileth 
your  Lordfhips,  that  they  were  fo  much  aware  of  this  matter,  that  my  Lord  Mohun  and  Hill  ftaid 
to  do  Mountford  a  Mifchkf,  that  there  were  Perfons  fent  to  Mrs.  Mountford  to  give  her  Notice 
of  it,  and  fhe  fent  Meflengers  to  find  out  her  Husband,  to  prevent  his  coming  in  their  wav  but 
they  could  not  find  him.  " 

Upon  Mr.  Mountford^  coming  down,  Mrs.  Brown  feeing  him,ftcps  up  towards  him,  to  tell  him 
that  my  Lord  Mohun  and  HtU  were  in  the  Streets  with  their  Swords  drawn,  and  fhe  was'afraid  they 
had  fome  111  Defign  againft  him  •,  but  fhe  fweareth  fhe  did  not,  nor  could  not  tell  him  this,  he  was 
in  fuch  hafte ;  but  one  of  the  Witnefles  for  my  Lord  contradifts  her  in  this,  and  fays,  that  fh« 
did  tell  him,  but  whether  the  one  Witnefs  fweaie.h  true,  or  the  other  Witnefs  faith  true  muffc 
be  left  to  your  Lordfhips  Judgment. 

But  Mr.  Mountford  came  down  immediately,  and  as  he  Came  down,  he  met  my  Lord  Mohun 
and  they  did  Salute  one  another  (  for  I  would  not  injure  my  Lord  in  miitaking  the  Evidence  as 
near  as  I  can  ;  but  your  Lordfhips  will  obferve  the  Witnefles  fay,  that  prefently  my  Lord  tifkuh 
asked  Mr.  Mountford,  whether  he  was  not  fent  for,  and  faid,  I  fuppofe  you  have  heard  what  his 
happened  to  the  Lady  this  Night,and  I  hope  you  do  not  come  to  Vindicate  Mrs.  Bracegirdle,  And 
Afr.M?«^/WKeplyed,I  hope  yourLordfhip  doth  not  come  to  Vindicate  Mr.H/7/  in  fuch  anAclioi). 

Thereupon  Hill  ftepped  up,  and  ftruck  Mr.  Mountford  a  box  on  the  Ear,  and  at  the  I 
time,  with  his  Right  Hand,  palled  at  him,  and  run  him  through,  before  his  Sword  was  drawn 
This  two  of  the  Witneffesfor  the  King  fay  Mount  ford  told  them  upon  his  Death-Bed,  and  it  was 
Ve.y  probable  fo;  becaufe  your  Lordfliips  obferve  by  all  the  Evidence,  Bills  Sword  was  read* 
Drawn  in  his  Hand. 

There  being  fome  Noife,  Proclamation  tpas  again  made  for  Silence. 

Mr.  Soli.  Gen.  My  Lords,  I  was  obferving  that  it  was  immediately,  and  at  thefame  time  that 
he  ftruck  him,  and  run  him  through,  and  it  is  very  likely  ic  was  fo,  as  Mr.  Mountford  faid  wheni 
dying  i  for  feveral  of  the  Witness  for  the  King  do  Swear,  that  the  Box  oft  the  Ear,  was  before 
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hi«  «WOrd  was  Drawn  and  Hdh  Sword  was  ready  in  his  Hand.  So  Mr.  Mcuntford  faid  when  he 
wflf  Fvnirine  and  what  regard  your  Lordfhips  will  have  to  the  Declaration  or  a  Dying  Man,  we 
muft  Submit to  your  Lordfh.ps  Judgment;  and  Mts.  Brown  who  was  there  and  faw  the  Fad  , 
?v  ar  eth  the  fame  thing,  that  it  was  done  before 'Uo^tford could  have  time  to  draw  his  Sword, 

If  that  befo  it  is  very  plain  it  was  Murder  in  H/7/,and  your  Lordfhips  will  pleafe  toobferve  ano- 
ther niece  of  Evidence  that  came  from  the  Mouth  of  a  Witnefs,  Examined  for  the  Noble  Lord 
ihePrifonerattheBar,  and  that  is,  Lake  the  Boy,  he  was  Examined  before  the  Coroner,  indeed 
he  was  not  called  now  for  the  King,  >and  your  Lordfhips  may  fee  fome  Reafon  why  he  was  rfct  ; 
but  vour  Lordfhips  have  had  his  Depofition  before  the  Coroner  read,  and  by  that  your  Lordfhips 
mav  obferve  how  different  his  TeftimoHy  then  was,  from  what  he  now  giveth.,  And  whether 
vour  Lordfliips  will  believe  what  he  then  faid  upon  his  Oath,  or  whac  he  now  faith,  is  left  to  your 
Lordfhips  Confideration.  He  faith,  when  he  was  Examined  upon  his  Oeth,  foon  after  the  Fad!:, 
that  my  Lord  Ma/^wasby,  when  Hi//  did  wound  Moimtford,  and  that  my  Lord  Mohun  faid,  thac 
he  would  frand  by  his  Friend,  and  that  H///vvas  his  Friend,  and  that  my  Lord  Mohun  did  ftand  by, 
and  did  not  offer  to  part  them.  Though  he  hath  fomething  varyed  from  this  in  his  Teftimo- 
nV  now  yetiie  ftill  'affirms  what  he  there  Swore,  to  be  true. 

But  former  my  Lords,  your  Lordfhips  will  Confider  what  the  Conftable  Swore,  my  Lord  Mo. 
^zfaidafter  he  was  taken,  and  when  hewasinCuftody  at  the  Round-Houfe .  Whether  he  did  Sur- 
render himfelf  or  no  ^  we  muft  leave  to  your  Lordfhips,  upon  the  Evidence  that  hath  been  given 
on  the  one  fide,  and  on  the  other.  But  when  he  was  in  Cuftody  (  as  I  faid  )  my  Lord  Mohun  asked , 
whether  Hill  was  taken,  and  being  anfwered  No,  he  faid,  he  was  glad  of  that  ^  but  he  wasfor- 
ry  he  had  no  more  Money  about  him,  and  wifhed  that  he  had  that  Money  which  he  himfelf  had, 
and  that  he  would  be  willing  to  behanged  for  him.  So  great  a  kindnefs  he  expreffed  for  Hi//, 
and  faid,  he  had  changed  Coats  with  him,  and  then  had  Hills  Coat  on  his  Back. 

This  my  Lords,  is  the  Subftance  of  the  Evidence  on  the  Kings  part,  and  upon  the  whole  of  it, 
it  is  plain,  with  Humble  Submiffion  to  your  Lordfhips,  that  here  was  a  pre- meditated  Malice  in 
Hi//,  by  his  own  Declarations  preceding,  by  what  was  done  at  the  time  of  the  Faft  committed, 
and  by  Sta&bing  him  before  his  Sword  was  drawn. 

The  Queflion  will  be,  whether  my  Lord  lAohun  the  Prifbner  at  the  Bar,  was  Privy  to  thisDe- 
lignof  Hills,  and  did  fo  far  agree  in  It,  as  to  keep  him  Company  to  Affift  and  Incourage  him. 
For  if  he  was  Privy,  and  knew  of  Hills  Defign,  and  ftayed  there  for  that  purpofe,  to  give  him 
Affiftanceinit,  with  Humble  Submiflionto  your  Lordfhips  Judgment,  he  will  be  as  mueh  Guilty  of 
the  Murther,  as  Hi// that  actually  killed  him  s  That  therefore  will  be  the  queflion  before  youc 
Lordfhips,  for  your  Judgment  upon  the  Confideration  of  what  has  been  proved  in  this  Cafe. 

My  Lords,  The  Prisoner  my  Lord  Mohun,  has  called  and  produced  feveral  Witnefles  to  your 
Lordfhips,  in  Defence  of  himfelf.  The  farft  Witnefs  was  called  to  this  purpofe,  rofhewthatmy 
Lord  had  no  Malice  to  Mountford;  but  that  they  were  very  good  Friends,  but  two  or  three  days, 
before,  that  he  fpokeof  him  with  a  great  deal  of  Kindnefs,  and  defired  to  Drink  a  Bottle  of 
Wine  with  him. 

Now  forthis,  I  would  obferve  to  your  Lordfhips,  that  it  is  not  the  Queflion,  whether  my  Lord 
Mobunhzd  anydireftorexprefs  Malice  .againft  Mo«w//i>r</,  but  if  Hill  who  was  lb  great  a  Friend  of 
my  Lord  Mohuns,  had  a  Afalice  againft  Mountford,  and  my  Lord  Mohun  had  fb  great  a  kindnefs 
for  HHt,  as  to  Accompany  and  Affift  him  in  taking  his  intended  Revenge.  (  Whether  it  was  fo  or 
no,  your  Lordfhips  are  to  Judge  )  it  will  be  as  mucn  Murder  in  Law,  as  if  my  .Lord  had  himfelf 
had  a  Hand  in  it. 

For  the  other  WitnefTes  that  have  been  called  tor  the  Prifoner,  I  mult  leave  the  Confideration 
of  what  they  fay,  to  your  Lordfhips.  They  are  not  upon  their  Oaths,  but  yet  they  are  to  be  be- 
lieved fo  far,  as  your  Lordfhips  fhall  Judge  what  they  fay  Credible,upon  Confideration  of  all  that 
you  have  heard.  But  for  the  Boy,  who  hath  Contradicted  his  own  Evidence,  which  he  gave  upon 
Oath  before  the  proper  Officer ;  but  acknowledgeth  that  what  he  Swore  then,  was  true,  what 
Credit  is  to  be  given  to  him,  will  deferve  your  Lordfhips  particular  Confideration.  Ho'w  he  has 
been  prevail'd  upon  to  change  his  Evidence,  I  cannot  tell,  nor  what  weight  it  will  have  with  you. 

My  Lords,  I  will  not  fpend  more  of  your  Lordfhips  time,  I  know  you  very  well  remember, 
and  will  carefully  Recollect  all  the  Evidence,  both  for  the  King  and  for  the  Prifoner,  and  your 
Lordfliips  will  confider  that  it  isa  Cafe  of  Blood,  and  if  your  Lordfhips  think  hirn  Guilty,  tho' 
he  be  one  of  your  own  Body,  you  will  adjudge  him  fo,  if  not,  you  will  acquit  him  \  and  there- 
fore I  leave  the  matter  to  your  Lordfhips  jult  Determination. 

L.  H.  Steward.  My  Lords,  I  think  now,  having  heard  the  Evidenceon  all  fides,  your  Lordlhips 
will  think  fitto  Adjourn  to  the  Houfe  of  Lords.   Is  it  your  Pleafureto  Adjourn  ? 
tLords.  Ay,  Ay. 

L.  H.  Steward.  This  Houfe  is  Adjourned  to  the  Houfe  of  Lords. 

Iben  the  Lords  returned  to  their  own  Houfe,  in  the  fame  Order  as  they  came  into  the  Court. 
After  fome  Debate  amongjl  themfelves  in  their  oven  Houfe,  they  Adjourned  till  the  next  Day,  and 
ordered  ibz  Prifoner,  Conned,  and  Wiineffes  to  attend  then  in  the  Court. 

Die  Mercurii  primo  Februarii  1692. 
the  Lords  fte  all  day  in  their  own  Houfe,  Debating  amongjl  tbmfelves  in  the  Abfnce  of  the 
Judges,  who  were  in  the  Court,  and  about  eight  a  CL<\in  the  Evening,  the  Houfe  of  Lads  Ad- 
journed till  the  Friday  fllowing,tbe  Thurfday  being  Candlemas-day,**^  m  Law -day. 

And  the  Prifoner  fountel^and  Wiineffes  were  ordered  to  attend  w  the  Conn  on  Friday  Uirn'nig. 
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P/>  Pewero  7Vr//o  Februarii  1692. 

A  Bout  the  Hour  of  Four  in  the  Afternoon,  the  Lords  (who  had  till  then  bo>n 

fie  ?r >  nng-  amTtt ihemfrIyes  in  ^  own  Houie)  came  in  the  OrdS 
as  the  firft  Day  into  the  Court  in  IVefiminlhr-Hall  exceot  orlv  thai-      i  i  „  / 
a  great  part  of  the  Day  waiting  fc/thern  in  the  CoS       7    *  J'W?S 

Steward (tort  rl^  d  °,n  I?  pr°P?,r  Eenches>  and  his  G™e  the  Lord  High 
for 7he  t  ■  •  C^^ore  the  Throne, ,  Proclamations  were  made  for  Silence  and 
or  ne  bnnging  the  Pnloner  to  ch?  Bar  in  ufual  manner and  the  Pri fone" corn  g 
to  the  Bar,  and  naving  Saluted  his  GsaCe  the  Lord  High  Steward  and  the  Pwr? 
and  being  refaluted  by  them,  the  Court  proceeded  in  thif  manner .  s 

L.  H.  Steward.   My  Lord  Mobun    My  Lords  have  heard  the  Evidence  on  both  fides,  for 
and  againft  you   and  npon  that  Evidence  fome  Queftions  have  arifen  in  point  of  Law,  I  wh  ch 
W.    .  my  Lords  are  doubtful.    I  am  therefore  by  their  Lordlhips  Command  to  S 
youi  Lordftnps  my  Lords  Chief  Juftices  and  the  reft  of  the  Judges  here  to  have  vl  o'nn; 
Ortsupou;  Caicv  -dby  their  Lord/hips ;  and  it  is  this:      Jucl6es  "ere,  to  nave  joui  Opwi- 

k  a  Cafe  where  a  Man  Jhatt  Murder  another,  Whether  all  thofe  that  are 
tn  his  Company  at  the  time  of  the  Murder ,  are  Co  neceffarily  involved 
g  thefadCr:^  thattky  may  not  h  fefarated  from  the  Crime  of 

if  /         "*  h  t0  hefomdGuiltJ  onh  °f  Mai 

J  a  £   ■  -  * 

To  this,  my  Lords  expect  you  the  Judges  Ihould  give  your  Refolutions  feverally  one  after 
another,  and  therefore  it  is  to  begin  with  you,  my  Lord  C.tyef  Juftice 

L.C.  J.  Holt .  My  Lord,  the  Queftion  is  put  pretty  long  ;  and  I  defire,  that  I  may  not  be 
mtftaken  in  the  Opinion  I  lhall  give,  that  I  may  have  it  in  Writing,  and  that  I  may  have  a  little 
time  to  confider  of  it,  becaufe  it  hath  been  a  Queftion  framed  upon  very  great  Confideration 
and  Deliberation  :  Therefore  I  would  be  very  wdladvifed  before  I  gIve  an  Anfwer  to  fuch  a 
Queftion,  becaule  it  is  or  Jo  great  importance. 

4*  H\  Stmard'  7ou  ™uft  ^  our  '  W  Lords  j  for  elfe  I  am  at  fuch  a  diftance  that  I 
cannot  hear  a  word  you  lay. 

L.  C.  J.  Trely:  My  Lords  I  make  the  fame  humble  Requeft  :  The  Queftion  propounded  is 
long  and  the  rrmt  of  great  Deliberation  among  your  Lordlhips ;  I  defire  therefore  my  Anfwer 
may  be  inch,  as  becometh  me  to  it,  and  to  that  purpofe  that  I  may  have  a  Copy  of  it,  and  fame 
time  ro  confider  of  it.  C} 

L.  H.  Steward.   I  have  it  here  in  Writing,  and  will  give  it  you,  if  that  will  ferve  the  turn. 
The  Paper  was  brought  by  the  Black  Rod  from  his  Grace  to  the  Judges. 

L.  C.  J.  Holt.  My  Lord,  we  defire  your  Lordfliips  will  give  us  time  to  withdraw,  and 
confider  of  it  among  &ur  felves. 

L.  H.  Steward.  Your  Lordihips  hear  the  Motion  of  my  Lord  Chief  Juftice ;  the  Tudges  de- 
fire your  leave  to  withdraw,  and  confider  of  the  Queftion  among  themfelves. 

Lords.    No,  no,  no. 

„  Then  the  Judges  fitting  upon  the  Wool-Packs,  conferred  for  a  little  time  privately 
with  one  another ;  and  then  the  Earl  of  Rochefier  Hood  up. 

E.  of  Hgchefter.    My  Lords. 

L.  H.  Steward.    My  Lord  of  Rocheftcr,  What  fay  you  ? 

E.  of  fycbefier.   My  Lords,  the  Prifoner  doth  defire  to  have  a  Copy  of  this  Queftion.  it  being 
a  Queftion  in  Point  of  Law,  that  his  Counfel  may  fee  it. 
Lords.    Ay,  ay,  he  ought  to  have  ir. 

A  Copy  was  carried  by  one  of  the  Clerks  to  the  Bar,  and  deli  '  -  red  to  the  Prifo- 
ner, and  he  gave  it  to  Sir  Thomas  Powys,  who  with  Mr.  Ha-wlet ;  i  Mr.  Trke%  be-" 
tore  affigned  of  Counfel  for  my  Lord  Mobun  in  Matters  of  Law,  itood  by  him  at 
the  Bar.  i 

L.  Mobun.  My  Lords,  I  delire  to  know  whether  my  Counfel  may  fpeak  to  this  Cafe  before 
the  Judges  give  their  Opinions,  it  being  a  Matter  cf  Law,  and  the  Judges  Superiour  u>  mj 
Counfel.  L  H.  Steward.  My 
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L  H  Steward.  My  Lord,  they  may  be  heard  ro  any  Matter  of  Law  that  is  Law  fingly,  the 
Counfel  on  either  fide  may  be  heard  to  any  thing  that  is  a  Point  of  Law  only. 

L.  Mohan.    My  Lord,  I  conceive  this  to  be  io.  ' 

L.  H.  Steward.  My  Lord,  it  is  agreed  to  be  lb  :  But,  my  Lords,  I  muft  defire  your  Lord- 
(hips  leave  to  go  down  to  the  Wool-Pack,  or  I  fhall  not  be  able  to  hear  what  is  laid. 

Lords.    Ay,  ay. 

Then  his  Grace  came  down  and  feated  himfelf  on  the  Wool-Pack. 

Sir  T.  Powys.   May  it  pleafe  your  Lordfhips,  I  am  of  Counfel — - 

E.  of  Devon/hire.    My  Lords. 

L.  H.  Steward.    My  Lord  Steward. 

E.  of  Devon/hire.   I  think  your  Lordfhips  have  not  yet  refolved  that  the  Prifoners  Counfel 
fhall  be  heard  before  the  Judges  ;  therefore  I  defire  they  may  not  begin. 
Lords.    Yes,  yes,  it  was  agreed  above. 

L.  H.  Steward.    My  Lord,  it  muft  be  either  then,  or  not  at  all  ;  and  I  underftand  the  Re- 
folution  of  the  Houfe  to  be  fo. 
Lords.    Ay,  ay. 
L.  H.  Steward.   Go  on,  Sir. 

Sir  T.  Powys.  May  it  pleafe  your  Lordlhips,  I  am  of  Counfel  afligned  by  your  Lordlhips  for 
this  Noble  Peer  that  is  now  aPrifoner  at  the  Bar  :  The  Queftion  your  Lordlhips  are  plealed  to 
propound  is  this : 

In  a  Cafe  where  a  Man  fhaU  Murder  another,  Whether  all  thofe  who  are  in 
his  Company  at  the  time  of  the  Murder,  are  fo  necejfarily  involved  in  the 
fame  Crime,  that  they  may  not  be  fefarated  from  the  Crime  of  the  faid 
Perfon,  fo  as  in  fome  Cafes  to  be  found  Guilty  only  cf  Manflaughter  ? 

My  Lords,  with  humble  fubmillion  to  your  Lordlhips,  I  take  it  there  are  many  Cafes  where 
a  Perlon  that  is  prefent  when  a  Murder  is  committed  by  another  Man,  fhall  be  equally  Guilty 
of  that  Murder  ,  and-there  are  many  Cafes  where  a  Perfon  that  is  prefent  when  a  Murder  is 
committed  by  another  Man,  fhsrll  be  Guilty  only  of  Manfiaughter :  And  there  are  many  Cafes 
where  a  Perfon  that  is  prefent  when  a  Murder  is  committed  by  another  Man,  fhall  not  fwith 
humble  fubmifiion)  be  Guilty  of  any  Crime  at  all 

For  the  firft,  There  is  no  Queftion  but  if  two  Perfons  or  more  do  meet  together  with  Malice 
prepenfed  to  kill  another,  and  one  of  them  killeth  him,  and  the  reft  do  aid  and  aflift  him  in 
doing  of  it,  though  the  Mortal  Wound  is  only  given  by  one,  there  is  no  queftion  but  they  are 
all  equally  Guilty  of  the  Murder  with  him  that  gave  the  Mortal  Wound :  And  it  is  alfo  as  clear, 
if  two  Perfons  meet  together  to  commit  an  unlawful  Act,  and  during  the  execution  of  that  un- 
lawful Ad:,  one  of  them  doth  kill  another  Man,  the  other  will  be  involved  in  the  Guilt  of  it. 

But,  my  Lords,  if  feveral  Perfons  do  meet  together  to  commit  an  unlawful  Act,  and  the  de- 
fign of  ihe  Act  is  totally  over,  fo  that  the  Profecution  of  it  is  quite  left  off.  

Then  there  being  fome  Noile  and  Diforder  about  the  Court,  Proclamation  was 
commanded  to  be  made,  and  was  made  again  for  Silence. 

-  Sir  T.  Powys.  My  Lords,  I  fay  in  the  fecond  Inftance  that  I  was  offering  to  your  Lordlhips, 
If  two  Perfons  or  more  meet  together  ro  do  an  unlawful  Act,  but  are  either  disappointed  in  it, 
or  have  totally  defiftcd  from  it  j  and  afterwards  thefe  fame  Perfons  having  quitted  their  defign, 
are  together,  and  a  third  Perfon  cometh  into  their  Company,  though  there  were  Malice  be- 
tween one  of  thole  Perfons,  and  that  third  Perlon,  and  upon  words,  or  fome  other  occafion  or 
accident,  there  fhould  be  quarrelling  and  fighting  between  thofe  two  Perfons  chat  bore  Malice 
K>  one  anotherand  one  of  them  is  killed,  and  he  that  before  had  joyned  in  the  defign  of  commit-' 
ring  an  unlawful  Act,  be  only  there  in  the  Company,  if  he  doth  neither  aid  nor  abet,  nor  any 
*  ays  agree  to  the  doing  of  the  thing,  the  Authorities  are  it  will  neither  be  Murder  nor  Man- 
uaughter  ;  and  of  this  I  would,  with  your  Lordlhips  Favour,  put  feme  Inftances. 

If  two  Perfons  ague  together,  (as  the  Cafe  is  put  in  that  which  goeth  by  the  Name  of  my 
Lord  Dacres  Cafe.)  to  enter  into  another  Man's  Park  and  ftesl  his  Deer,  this  is  an  unlawful  De- 
fign ;  and  if  one  of  them  kill  the  Keeper,  and  the  other  no  way  at  all  act  in  the  doing  of  it, 
yet  it  will  be  Murder  in  the  Perfon  that  did  go  along  wirh  that  other  in  that  unlawful  Act : 
But  the  Lord  Dacres  Cafe  was  accompanied  with  further  Circumftances,  for  there  it  did  ap- 
pear that  the  Lor.  I  Dacres  had  agreed  before-hand  to  kill  any  Perfon  that  fhould  oppofe  them  j 
there  was  that  p  rt'cular  Circumftance  in  that  Cafe. 

:  mV  Lon.;;  1  take  it,  with  fubmiifion,  to  be  very  clear,  that  if  fuch  two  Perfons  who 

had  made  Rich  an  attempt  to  rob  or  fteal  Deer  in  a  Park,  fhould  be  difappointed,  and  fhould 
leave  the  Park,'  and  afterwards  go  to  a  Tavern  or  an  Alehoufc,  or  any  place  to  drink,  having 
quitted  thy  Defign,  and  fome  Hours  afterwards,  a  Perfon  cometh  in  that  was  not  expected 
pr  thought  cf,  and  a  Quarrel  arifeth  between  one  of  thofe  two  Per  Ions  who  were  before  toge- 
ther,. 
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.tlier,  and  the  Man  rhat  fo  came  in,  and  lie  lhall  be  killed,  I  rake  ft  that  the  other  Perfon  who 
was  prefent  will  not  be  guilty  of  the  Murder,  unlefs  he  aided,  or  aflifted,  or  aclcd  in  ir. 

My  Lords,  I  would  fpeak  ro  your  Lordiliips  in  a  Cafe  of  this  Nature  with  as  good  Autho- 
rity as  I  could,  bdides  my  own  poor  Realbn,  ro  prove  ro  your  Lord  (hips  rhar  there,  may  be 
many  Cafes  where  a  Perfon  may  be  prefent  atjhcrime  when  anorhcris  murdered,  and  yet  he 
fliall  be  guilry  only  of  Manflaughrer,  and  in  fome  Cales  lhall  be  guilty  of  no  Crime  at  all. 

The  Cafe  rhar  I  lhall  cire  is  our  of  a  Treadle  of  a  very  Grear  and  very  Learned  Man,  ir  is 
the  Book  that  goeth  under  the  Name  of  Sir  Matthew  Halts  his  Pleat  of  the  Crown ;  rhe  Cale  is 
this,  you  will  find  ir  in  rhar  Book  under  rhe  Tirle  of  Murder,  Fol.  51.  If  A.  and  B.  having 
fMalice  prepenfe ,  mecr  and  fighr,  and  C.  rhe  Servant  of  A.  not  acquainted  therewith,  take  parr 
wirh  A.  his  Mafter,  and  kill  B.  this  is  Murder  in  A.  but  only  Manllaughter  in  C.  So  here  is 
an  Inftance  where  one  is  guilty  of  Murder,  and  rhe  orher  only  of  Man/laughter,  when  both 
are  prefenr  ar  the  rime  of  the  Fadt  committed.  The  fame  Law,  laith  he,  it  is,  if  C.  came  in 
fuddenly,  and  took  parr  with  A.  and  killed  B.  In  this  Cafe  it  is  Murder  in  A.  if  there  was 
Malice  prepenfed  between  him  and  B.  bur  only  Manflaughrer  in  C.  who  came  in  fuddenly, 
and  a&ually  killed  B. 

My  Lords,  He  goerh  furrher,  and  faith,  If  one  come  by  chance  where  one  is  killed,  and 
<loth  not  aber,  he  is  neither  Principal  nor  Accelfory  ro  rhar  Murder  or  Manllaughter  ;  fo  that 
here  are  Cafes  where  it  is  Murder  in  one,  bur  Manflaughrer  only  in  rhe  other  ;  and  here  are 
Cafes  where  it  is  Murder  in  one,  and  cot  fo  much  as  Manflaughrer,  or  any  Crime  ar  all  in  rhe 
other. 

Theie  rhar  I  have  cired  are  Cafes  where  one  has  Malice  againft  anorher,  and  he  rhar  joynerh 
in  rhe  Quarrel  dorh  not  know  ir.  Bur  I  will  pur  rhe  Cafe  now,  That  a  Perlbn  hath  Alalice 
againft  another,  and  one  happenerh  robe  in  his  Company  rhar  knowerh  he  harh  Malice  againlt 
that  other  Perfon  ;  if  thofe  two  that  had  Malice  againft  one  anorher,  do  fighr,  and  rhe  one 
kill  the  orher,  yet  he  that  is  prefent  will  not  be  guilty  of  Murder  or  Manllaughter.  For  if 
the  Law  fliould  be,  that  Men  are  involved  in  rhe  guilr  of  Murder  whenever  rhey  are  prefent 
ar  a  rime  when  one  rhar  bearerh  Malice  againft  another  killerh  his  Enemy,  Converfation  in  rhe 
World  would  be  very  dangerous  :  For,  my  Lords,  we  know  rhe  World  is  roo  full  of  Malice, 
and  rhere  are  few  Men  bur  have  Acquainrance  wirh  fuch  as  bear  Malice  ro  orhers  ;  bur  if  10  be 
thar  no  Man  rhar  is  acquainred  wirh  one  thar  bears  Malice  ro  another,, may  be  in  his  Com- 
pany but  at  rhe  peril  of  his  Life  j  if  his  Enemy  come  in  his  way,  and  he  happen  to  kill  him  in 
iiis  prefence,  rhen  no  Man  rhar  is  ever  fo  innocenr  can  be  fare. 

For  I  would  put  this  Cafe  to  your  Lordlhips:  I  am  walking  with  a  Friend  or  an  Acquain- 
tance thar  I  know  harh  Malice  againft  anorher,  and  rhar  other  Man  cometh  in  the  way,  and  they 
fighr,  and  my  Friend  killerh  rhar  other  Man,  and  I  am  no  way  aiding  or  aflifting  in  ir,  if 
thar  Ihould  involve  me  in  rhe  Crime,  furely  rhe  Law  of  England  would  be  rhemoft  unreaibnable 
and  dangerous  Law  to  live  under  in  rhe  World.  No  doubt  but  in  fuch  a  Cafe  the  Perfon  that 
is  fo  prefent  is  unfortunate,  but  he  is  innocenr,  he  is  not  guilry. 

For  ro  make  one  guilry  of  Murder  where  Murder  is  commirred,ir  muft  be  eirher  rhar  he  dorh 
aid  or  aber,orfome  way  aflift  in  the  killing  of  theMan,or  he  muft  have  before  that  time  agreed 
and  confederated  wirh  the  Perfon  rhat  killed  him  that  he  would  joyn  therein  ar  rhar  time,  and. 
he  muft  be  rhere  for  rhat  end  and  purpofe:  For  if  he  never  engaged  or  agreed  to  the  killing 
of  him,  nor  was  there  for  that  purpofe,  nor  at  the  rime  did  any  way  act,  or  joyn,  or  aflift, 
in  rhe  doing  of  ir  in  thofe  Cafes,  he  is  cerrainly  nor  guilry. 

My  Lords,  I  dare  nor  apply  any  of  rhefe  rhings  to  rhe  prefenr  Cafe,  becaufe  I  fuppofe  your 
Lordlhips  only  propounded  this  as  a  Queftion  of  Law,  and  not  of  Fact,  j  your  Lordlhips  are 
the  great  Judges  both  of  the  one  and  the  other  :  Bur  whar  in  the  Argument  or  Refolution  of 
this  Cafe  your  Lordlhips  will  find  agreeable  ro  the  prefenr  Cafe  of  my  Lord  now  before  you,  I 
fubmir  ro  your  Lordlhips  Judgment. 

Mr.  Hawks,  My  Lords,  I  will  nor  repear  whar  has  been  offered,  thediftintftion  is  cerrainly 
true  thar  has  been  made,  rhar  rhere  are  Cafes  and  Inftances  in  Law  where  a  Man  may  be  guilty 
of  Murder,  when  he  is  prefent  where  Murder  is  committed,  and  he  may  be  guilry  of  Man- 
flaughter  only  where  another  is  guilty  of  Murder  5  and  a  Man  may  be  prefent  where  Murder 
is  committed,  and  be  innocent  both  of  the  one  and  the  orher.  Bur  rhis  I  da  venrure  ro  fay, 
Thar  rhere  is  no  Aurhoriry  in  our  Law  rhar  fairh  a  Perfon  prefent,  When  a  Murder  is  commit- 
ted, muft  be  guilty  either  of  Murder  or  Manllaughter,  it  muft  be  according  ro  rhe  Circum- 
ftances  of  rhe  thing,  either  rhat  he  intended  to  aid  or  aflift  in  the  killing  when  he  was  rhere  by 
agreement  before-hand,  or  muft  actually  aid  or  aflift  by  fome  Action  or  Encouragement. 

Bur,  wirh  fubmiflion,  the  Aurhoriry  of  Law  is  very  plain  upon  rhis  Queftion  propolcd  by 
your  Lordlhips,  rhar  one  Perfon  may  be  guilry  of  Manflaughrer,  and  anorher  of  Murder  ar  the 
lame  rime.  The  Cafe  rhat  hath  been  put  out  of  my  Lord  Hales  Was  upon  his  account  Au- 
thority lufficienr  to  quore,  if  we  would  only  relie  on  him:  Bur,  my  Lords,  wirh  fubmiflion-, 
the  Aurhoriry  goerh  a  lirtle  higher  ;  yer  Stampford  purrerh  rhe  Queftion  before  rhe  Juftices  ; 
A.  rhat  is,  the  Mafter,  fighterh  wirh  B.  and  C.  rhe  Servant  taketh  part  wirh  his  Mafter,  and 
killerh  B.    A.  is  guilry  of  Murder,  and  C.  only  of  Manflaughrer. 

And  rhar  Aurhoriry  is  followed  afterwards  in  rhe  Cafe  of  Salishtry,  in  Plcwd.  Com.  Vol.  ice-.  B. 
wirh  rhe  Relblurion  of  all  rhe  Judges  in  that  Cale,  That  one  Man  may  be  found  guilty  of 
Murder,  and  another  of  Manflaughtcr,  as  to  rhe  fame  Fad  i  and  Stampford  doth  exprefly  fay, 
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as  my  Lord  Chief  Juftice  Uaki  quotes  it  out  of  him,  That  if  a  Man  be  prefent,  but  do  not  abet 
or  ajTifrj  or  contribute  to  the  tiling,  he  is  totally  innocent,  and  neither  Principal  nor  Accelfory 
to  the  Murder  or  Manflaughter. 

My  Lords,  We  do  not  rind  that  our  Law  hath  axiy  way  prohibited  a  Man  to  keep  Com- 
pany with  one  that  owttb  another  a  Spleen  ;  fure  there  ftiould  be  iome  warning  given  about 
it,  if  rhat  was  the  Law  in  fuch  a  Cafe.  The  Law  goethr.o  farther  than  to  caution  a  Man  that 
he  take  care  he  doth  not  break  the  Law  himielf,  that  he  doth  not  tranigrcls  the  Bounds  let  him 
by  the  Law. 

'  And  it  was  a  very  hard  Cafe  upon  a  private  Perfon  if  it  fliould  be  otherwife  ;  for  no  Law 
compelled]  private  Perfon  to  part  two  that  are  fighting ;  if  he  doth  attempt  it,  he  doth  it  at 
his  own  peril,  as  in  that  Cafe  of  A.  the  Mafter  righting  with  B.  and  C.  the  Servant  taking 
part  with  his  Maftef  to  part  them,  if  B.  be  killed,  C.  is  guilty  of  Manflaughter,  though  his  de- 
jig:i  was  only  to  part  them,  becauie  the  Law  putteth  it  not  upon  a  private  Perfon  to  do  it  ;  if 
it  did,  the  Law  would  protect  him  for  what  he  did  in  Obedience  to  it. 

The  Law  is  othcrwile  in  the  Cafe  of  a  Meg  ilt  rate  or  a  Conftable,  who  endeavoureth  to  part 
any  Perfons  fighting,  and  to  keep  the  Peace;  if  he  hsppcntfo  to  kill  a  Man,  he  is  totally  inno- 
cent; but  a  private  Perfon  ihall  anfwerfor  it. 

My  Lords,  I  will  not  trouble  your  Lordlhips  further  ;  I  hope  it  is  plain  that  Malice  is  abso- 
lutely ueoeifary  to  make  a  Man  Guilty  of  Murder,  and  there  is  no  fuch  thing  in  this  Cale  ftated 
by  your  Lordlhips  ;  and  therefore  I  iubmit  the  Matter  to  your  Judgment. 

Mr.  Price.  My  Lords,  I  am  of  Counfel  for  this  Noble  and  Young  Lord  the  Prifoner  at  the 
Brr  :  I  .hall  not  trouble  your  Lordlhips  fo  far  as  to  make  any  Repetition  of  what  has  been  faid 
b)  thole  Gentlemen  that  went  before  me. 

Bu  there  was  a  Cafe  in  Phrviien  that  was  cited  by  Mr.Haxcks  by  the  Name  of  Salisbury  &  Cale ; 
ar.d  I  would  crave  leave  to  cire  the  Cale  that  is  next  precedent ;  it  is  in  that  Book,  Fol.  98. 
There,  my  Lords,  was  an  Indictment  for  Murder  againft  ieveral,  and  among  the  reft  againft 
two,  one  for  giving  the  Wound  and  the  Stroke,  and  the  other  for  being  prefent  and  aiding  the 
other  ;  and  they  tell  you  how  he  was  an  Aider  and  an  Abetter  becaufe  he  was  prefent,  and  put 
the  Man  upon  whom  the  Aflault  was  made  in  terror,  which  terror  was  the  occafion  that  he 
could  not  defend  his  Life;  and  made  him  full  as  much  a  Principal  as  the  other  that  gave  him 
Ins  Deaths  Wound.  And  there,  my  Lords,  he  citeth  another  ancient  Record,  which  is  Quarto 
Liiro  A ff.Jarim  Placito  25.  of  an  Appeal  of  Murder  by  a  Woman  for  the  Death  of  h«r  Huf- 
band  agai-ift  Sixteen  ;  Four  whereof  were  Principals,  and  the  others  Acceflories,  where  the 
words  are  Pre/ence,  Force  ar.d  Aid. 

How  that  will  come  up  to  this  Cafe  now  before  your  Lordlhips,  I  am  not  to  trouble  you  with 
the  Consideration  of,  you  who  have  heard  the  Evidence  are  belt  able  to  judge  of  ir. 

My  L  -rds..  By  the  fame  Reafon  and  Rule  that  one  Man  may  be  found  Guilty  of  Murder, 
and  another  of  Manflaughter;  one  may  be  found  Guilty,  and  the  other  not  Guilty.  As,  for 
Example,  if  A  cbmmandeth  B  to  kill  C,  and  afterwards  it  repenteth  him  of  this  Com- 
mand, and  he  countermandeth  it :  yet  notwithstanding  B  doth  kill  C,  now  3  that  killed  C  is 
Gtfifty  of  Murder;  but  A  that  countermanded  it  is  not  Guilty  as  Accelfory;  for  his  malici- 
ous Intent  did  not  continue  till  the  Murdering  Stroke  wa.s  given,  and  to  make  Murder 
there  muff  be  a  continuing  Malice  till  the  mortal  Wound  given.  Cafes  to  this  purpole  many 
might  be  cited  ;  but  for  a  full  Authority  there  is  my  Lord  Coke  in  his  Pleas  of  the  Crown 
Fol.  5r. 

My  Lords,  I  have  no  more  to  fay,  but  that  by  the  fame  Rule)  that  one  may  be  found 
Guilty  of  Murder  and  another  of  Manflaughter  for  the  fame  Fact,  by  the  fame  Rule,  fas 
Circumftances  may  be,  J  the  one  may  be  found  Guihy^  of  Murder,  and  the  other  not  Guilty 
at  all,  it 

L  It  Stewar/l.  Have  you  any  more  to  fay  that  are  of  Counfel  for  the  Prifoner  ? 

Sir  T/tt.  Pmys.  No,  my  Lord,  I  have  nothing  further  to  offer  to  your  Lordlhips. 

L.  //.  Steward.  Have  thole  who  are  of  Counfel  for  the  King  any  thing  to  reply  to  this  tha? 
is  fard  by  the  Counfel  for  the  Prifoner? 

Mr.  Ait  Gen.  May  it  plea fe  your  Lordlhips,  the  Queftion  that  is  propofed,  is  this 

In  a  Cafe  where  a  Man  fliall  Murder  another,  Whether  thofe  wfo  are 
in  his  Company  at  the  time  of  the  Murder,  are  (0  neceffarily  involved 
in  the  faid  Crime,  that  they  may  not  be  Separated  from  the  Crime  of  the 
fcid  perfon,  fo  as  in  feme  Cafes  to  be  found  Guilty  only  of  Manflaughter. 

My  Lords,  that  which  with  all  Snbmiffion  we  would  offer  to  your  Lordlhips  is  this;  W<s 
are  intruftedjby  their.  Majeltics  to  proiecutc  for  the  Death  of  one  of  their  Subjects  ;  there 
hnth  been  a  Ode  ftated  to  your  Lordlhips  by  the  Evidence  which  hath  been  given  before  you  ; 
1  hat  which  is  mentioned  in  this  paper  has  nothing  certain  in  ir,  we  are  to  imagine  a  Cafe, 
aod  fuppbfe  Facts,  and  then  to  argue  what  will  be  the  Law  upon  thole  Fads  fuppoied.' 
When  your  Lordlhips  are  pleafed  to  let  us  know  what  it  is  which  your  Lordlhips  take  to  be 
the  F^a  ot  the  Cafe  before  you,  we  ihall  ba  ready  to  fpeak  to  the  LaW  upon  that  Cafe,  as  ic 
becomes  as,  arid  as  it  is  our  Duty  to  da  j   bur  till  life  Fact  be  fo  ftated  by  your  Lordlhips., 
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at*l  declared  to  be  that  which  your  Lordfhips  take  to  be  the  Fact  of  my  Lord  Moimus  Cafe,  we  think  *r 
hot  confiftent  with  our  Duty  to  enter1  into  a  Debate  upon  Suppolals,  or  upon  other  Calei  whan  that  which 
is  in  Judgment  before  your  Lord  {hips. 

V.  H.  Steward.  Will  your  Lord fhips  then  pleafe  that  the  Judges  give  their  Opinions  ? 

Mr.  Soil.  Gen.  My  Lords,  not  to  trouble  "your  Lordfhips  with  with  any  Repetition  of  what  hath  been 
laid,  it  is  my  Opinion,  as  Mr.  Aforney  General  has  declared  his,  That,  as  this  Cafe  is  ltated,  we  are 
bound  not  to  give  any  Anlwer  to  it,  unlefs  your  Lordfhips  will  pleafe  to  tell  us  what  the  Cale  is  upon  the 
Evidence  that  hath  been  given  before  you. 

M.Ser).Tomj>fim.  My  I.ords,I  defire  to  be  heard  one  Word  in  this  Cafe.  I  take  it  for  granted, that  your  Lord- 
fhips  here  are  Judges  both  of  Fad:  and  Law  in  this  Cafe,  and  you  are  fo  entirely  Judges  of  it,  that  no  Body 
can  interpofe  in  giving  their  Opinions  in  relation  to  your  Judgments,  what  the  Fadt.  is,  and  from  the  Fadt 
the  Law  arileth.  We,  that  are  of  Counfel  for  the  King,  mult  needs  prejudice  him  as  to  the  Evidence  of 
the  Fadt  that  we  have  given,  except  we  argue  that  which  is  the  Fadt  of  this  particular  Cale,  and  the  Law 
ariu'ng  thereupon  together  ;  which  is  not  fo  neceflary  here,  whete  your  Lord  Ihips  are  judges  of  both; 
and  fince  you  are  better  Judges  of  them,  than  any  one  elfe  can  be.  Therefore  we  do  not  think  it  our 
Duty  to  argue  upon  a  Cafe  put  ad  extra,  and  obiter ;  and  hope  your  Lordfnips  will  excufe  us  from  An- 
fwering  what  hath  been  faid  by  the  Counfel  for  the  Prifoner  ;  tho  I  think  it  might  be  ealily  Anfweied  in 
every  Point;  but  I  fhall  not  enter  upon  the  Debating  of  it.  For  your  Lordihips  lee  what  Caution  we 
ought  to  have  in  relation  to  our  Duty  to  the  Government,  which  your  Lordfhips  will  always  expedt  we 
fliould  perform  as  exactly  as  we  can.  When  the  Fad:  that  hath  been  proved  in  this  Cafe  is  ftated,  your 
Lordfhips  then  are  the  proper  Judges  what  it  amounteth  to  in  point  of  Law,  or  if  your  Lordfhips  dehre 
that  Counfel  fhould  argue  ir,  we  fhall  be  neady  to  do  it. 

L.  H.  Steward.  Then,  my  Lords  the  Judges,  what  fay  you  to  it?  my  Lords  here  expedi  your  Opinion 
in  this  Cafe. 

L,  C.  J.  Hilt.  If  your  Lordihips  pleafe,  I  will  repeat  the  •Qneftion,  which  is  this  : 

In  a  Cafe,  where  a  Man  jhaU  Murder  another,  Whether  thofe  who  are  in  his  Com* 
pany  are  fo  necejfarily  involved  in  the  faid  Crime  ,  that  thzj  may  not  be  Separated 
from  the  Crime  of  the  faid  Perfon ,  fa  as  in  fome  Cafes  to  be  found  Guilty 
only  of  Manflaughter 

3Wy  Lords,  I  fhall  not  inlarge  upon  the  Matter,  but  humbly  offer  my  Opinion  to  your  Lordihips  as 
Generally  as  the  Queftion.  I  am  of  opinion,  that  the  Crime  of  thofe  who  are  in  the  Company  at  the 
time  of  the  Murder  Committed,  may  be  fo  feparated  from  the  Crime  of  the  Perfon  that  Committeth  the 
Murder,  as  in  fome  Cafes  they  are  only  to  be  found  Guilty  of  Manflaughter,.  1  fuppofe  your  Lordihips  do 
not  expedi  that  I  fhould  argue  the  Cafe,  or  explain  my  Opinion,  upon  fo  general  a  Question  by  particular 
Inftances,  or  run  into  a  Confideration,  of  the  different  Cafes'  tliat  may  be  put  upon  irj  therefore  I  only 
deliver  this  as  my  Opinion. 

L  C.  J.  Trcby.  May  it  pleafe  your  Lordfhips,  I  am  of  the  lame  Opinion  ;  I  think  the  Import  of  your 
Lordfhips  Queftion  is,  Whether  there  may  be  a  Cafe  in  which  it  is  poffible,  that  one  perfon  who  is  in 
ihe  Company  of  another  at  the  time  that  he  Committeth  Murder,  may  be  Guilty  only  of  Manflaughter  ; 
and,  my  Lords,  I  think  a  Cafe  may  fall  out,  and  may  be  fo  Circumftanced,  as  that  it  may  be  poffible, 
that  he  who  did  accompany  the  Murderer,  may  be  Guilty  only  of  Manflaughter.  Your  Lordfhips  only 
expedt  our  Opinion,  and  therefore  I  . will  not  go  about  to  argue  it. 

Mr.  J.  Nevill.  My  Lords,  I  fhall  not  fpend  j  our  time  to  repeat  the  Queftion,  it  hath  been  fo  often  Re- 
peated ;  but  I  am  of  the  fame  Opinion  with,  my  Lords  Chief  Juftices,  I  muft  concur  with  them  in  it,  that 
rhere  may  poffibly  be  fuch  a  Cafe,  as  that  when  Murder  is  Committed  where  others  are  in  Company,  he 
that  doth  the  thing  will  be  Guilty  of  Murder,  and.  jhofe  that  were  in  Company  Guilty  but  of  Man- 
flaughter.   There  may  be  fuch  a  Cafe..v  v 

E.  of  Carlijle.  My  Lords,  to  fave  your  Lordfhips  time,  unlefs  the  reft  of  the  Judges  differ  from  thofe 
that  have  fpoken  their  Opinion,  j  think  you  need  not  trouble  them  to  fpeak  to  it  leverally. 

Mr.  B.  Tttrton.  We  are  all  of  the  fame  Opinion,  my  Lords,  we  cannot  differ  in  Opinion  upon  fuch  a 
Cafe.  . 

E.  of  Monmouth.  My  Lords,  I  humbly  beg  your  Lordfhips  leave  to  propole  a  Queftion  to  my  Lords  the 
Judges  for  their  Opinions.  .  .       .•  ; 

Lords.  Ay,  ay.  „  . 

L.  H.  Steward.  What  is  your  Queftion,  my  Lord  of  Monmouth  } 
E.of  Monmouth.  My  Lords,  the  Queftion  is  this, 

A  Confciotis  of  ari  Animofity  between  B  and  C,  A  accompanieth  B  where  C  happeneth 
to  come,  and  B  killeth  him,  whether  A,  without  any  Malice  to  C,  or  any  actual 
Hand  in  his  Death,  be  Guilty  of  Murder  > 

L.  H.  Steward.  Pray,  my  Lord,  be  fpleafed  to  hand  up  your  Paper,  that  my  Lords  the  Judges  may 
fee  ir.  . 

E.  of  Mulgrave.  My  Lords. 

L.  Hi  Steward.  What  faith  your  Lordfhip,  my  Lord  of  Mulgrave  ? 

E.  of  Midgrave.  I  only  defire,  that  the  Prifoner  at  the  Bar,  if  he  hath  a  mind  to  it,  may  have  his  Cotm* 
M  fpeak  to  this  Queltion,  before  the  Judges  anfwer  it,  as  was  dona  in  the  other  Cafe, 
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L.  Mohurt  Idefire,  my  Lords,  my  Councel  may  have  the  (^eftion  in  Writing.  ^ 
L  H.  Steward.  Make  my  Lord  a  Copy  of  it  ;  one  Copy  was  delivered  by  the  Clerk  to  the  Prifoner, 
and  by  him  to  his  Councel,  and  another  to  the  King's  Councel ;  and  the  Original  was  delivered  to  the 

^L^Mohun.  Is  it  your  Lordlhip's  pleafurethat  my  Councel  may  be  heard  to  this  Queftion  > 

Lords.  Ay,  ay.  H,'s;        .  ^  r  .  r  . 

Sir  T.  Powys-.  My  Lords,  the  queftion  that  this  Noble  Peer  hath  been  plea  Jed  to  propole,  is  this: 

A  Confeious  of  an  Animofity  between  B  and  C,  A  accompanieth  B  where  C  happeneth 
to  come,  and  B  killeth  him,  Whether  A,  without  any  Malice  to  C,  or  any  aclual 
hand  in  his  Death,  be  Guilty  of  Murder. 

My  Lords,  with  humble  fubmiffion  to  your  Lordfnips,  I  take  is  in  this  Cafe  the  Law  is  very  clear, 
That,  as  this  Cafe  is  put,  he  that  was  in  company  when  the  Murder  was  committed,  under  thele  circum- 
ftanaes,  is  not  guilty  of  any  Crime  :  But  without  queftion  he  is  not  guilty  of  Murder. 

My  Lords,MaIice  is  lb  abfolutely  ncceffary  to  Murder,either  ey<-,rcls,or  that  which  the  Law  calleth  malice 
implied,  that  there  can  be  no  Cafe  where  Murder  can  be  con-; i ratted  without  it;  no  Indictment  can  ever  be 
good,  unlefs  Ex  maiitia  f/ia  frccogitara  be  alledged  in  it  ;  becaufe  this  is  abfo'uiely  ellential  to  Murder. 

But,  my  Lords,  if  io  be  a  Man  that  is  prefent,  not  defigning,  or  forefeeing  that  unhappy  accident  that 
doth  fall  out  between  his  Friend  with  whom  he  is  in  company,  and  another  perfon  that  came  accidentally 
to  them,  tho'  malice  was  between  thofe  two,  God  forbid  he  fhould  be  guilty,  if  he  did  neither  forefee  it, 
nor  any  way  acted  in  it. 

He  that  is  prefent  muft  be  involved  in  the  Crime,  either  by  fome  way  aiding,  abetting,  or  contributing 
to  the  death  of  the  Man,  or  there  muft  be  fome  precedent  combination  and  agreement  to  do  that  acttvhich 
at  that  time  was  done;  and  that  muft  be  plainly  and  clearly  proved  :  For  his  not  acting,  his'ftanding  by 
innocently  and  harmlelly,  is  fo  great  an  evidence  of  hh  not  concurring,  that  it  muft  be  a  mighty  proof  of 
malice  that  muft  convict  that  Man  of  a  preceding  agreement  to  do  the  fact ;  and  if  it  doth  not  appear 
plainly  and  manifeftly,  that  he  agreed  before  hand,  or  acted  then,  and  abetted  and  contributed  to  the 
thing,  I  fay,  unlels  this  be  clear  and  manifeft,  It  is  no  queftion ,  but,  in  Law ,  he  is  innocent  01  the 
Murder. 

For  in  fuch  a  Cafe  it  is  plain  he  never  had  prepenfed  Malice  exprefs,  nor  is  t^eir  any  Evidence  of  thac 
which  the  Law  calleth  Malice  implied  ;  which  is  when  a  Man  killeth  another  without  provocation,  that  is, 
when  he  that  doth  the  act  had  no  provocation,  or  killeth  an  Officer  in  the  proiecution  of  his  Office,  That 
the  Law  calleth  Malice  implied.  But  then  that  is  never  but  in  the  perfon  that  did  the  act,  and  not  in  the 
perfons  who  were  prefent  at  that  time,  unlefs  before  hand  they  had  agreed  to  do  that  act  ;  and  therefore 
they  cannot  be  Guilty  of  Murder. 

And  this,  my  Lords,  is  what  I  humbly  offer  to  your  Lordlhips  confideration,  in  relation  to  the  Cafe  put 
by  that  Noble  Lord. 

Mr.  Hawks.  Will  your  Lordlhips  pleafe  to  favour  me  with  a  word  on  the  fame  fide  with  Sir  Tho.  Ponyer] 
and  I  (hall  be  very  fhort  in  the  matter. 

The  Kings  Councel  did  complain  that  the  laft  Cafe  was  not  fully  ftated,  and  therefore  they  could  not 
fpeak  to  it ;  My  Lords,  with  fubmilTion,  this  Cafe  is  fully  ftated*  there  was  nothing  in  the  other  Cafe  laid 
of  Malice  between  him  that  was  Murdered,  and  him  that  killed  him  ;  but  here  it  is  faid,  That  the  perfou 
prefent  was  not  confeious  of  any  Malice,  nor  had  any  mariner  of  hand  in  the  doing  of  it :  And  then  with 
fubmiflion,  my  Lords,  upon  the  Queftion,  Whether  he  was  Guilty  of  Murder  ?  If  this  was  a  Special 
Verdict,  found  by  1 2  Men,  and  referred  to  the  Judges,  I  do  not  at  all  doubt  but  their  Judgment  would 
be,  That  he  was  not  Guilty.  For  tho'  in  a  Special  Verdict,'  where  Malice  is  not  found,  the  Prifpner  would 
be  acquitted ;  yet  if  it  be  exprefly  found  in  the  Verdict  thai;  he  did  not  know  of  any  Malice  between 
them,  then,  with  fubmilTion,  there  would  be  no  tolour  to  find  him  Guilty  of  any  thing. 

A  Lord  interrupted  him,  and  faid,  The  Cafe  was  put  of  one  Confeious  of  the  Malice. 

Mr.  Hawks.  My  Lords,  I  beg  your  pardon,  I  confefs  it  is  fo,  I  did  miftake  it ;  but  with  fubmilTion, 
that  will  not  much  alter  the  matter.  If  he  was  Confeious,  that  will  hot  make  him  Guilty  ;  for  that  Con- 
tcioufiiclsof  his  is  no  matter  of  Crime,  if  he  did  not  act  any  thing,  or  agree  to  do  any  thing  before  hand, 
but  only  was  in  company  with  the  perlbn  that  had  Malice  againft  another,  that  will  not  make  him  Guilty 
of  any  Crime  whatfoever. 

Mr.  Price.  My  Lords,  I  Skill  fpeak  but  one  word  to  it ;  I  obferve  the  great  ftrefs  of  the  Cafe  lieth  upon 
the  word  being  Confeious  of  the  Malice  between  B  and  C,  now  as  to  that,  with  fubmhTiOn,  I  conceive, 
and  run  of  opinion,  that  as  this  Cale  is,  A  is  not  Guilty  of  Murder;  and  fof  Authority,  I  fhall  rely  upon 
the  Cafes  in  Stampford's  Picas  of  the  Crown,  fol.  40.  And  my  Lord  Cokes  Pleas  of  the  Crown,  fol.  51.  The 
Cafe  is  this,  If  a  Man  happen  to  be  in  company  where  Murder  is  committed,  or  Felony ,  and  he  cometh 
not  there  on  purpofe,  or  by  confederacy  to  do  it,  In  that  Cafe,;  tho'  Murder  be  committed,  and  he  doth 
hoi  endeavour  to  part  them,  this  is  no  Murder  in  him,  for  he  is  punifhable  by  Fine  and  Imprifonment,  if 
an  Infant ;  but  if  he  was  an  Infant,  he  is  not  punifhable  at  all,  for  he  is  not  Conufant  of  the  Law  in  fuch  a. 
Cafe.  But  in  this  Cafe,  except  Malice  prepenfed,  exprefs,  or  implied,  be  proved,  without -doing  any  thing,. 
fcor  abetting,  he  is  not  Guilty  of  Murder. 

Li  li  Stew.nd.  r  Gentlemen,  you  that  are  of  the  King's  Councel,  have  you  any  thing  to  fay  to  this 
Queftion  ? 

Mr.  .-in.  G,'>/.  My  Lords,  here  is  a  Cafe  put,  which  I  hear  from  the  Cour.cei  on  the  other  fide,  is  cer- 
ainb"  enough  ftated.    My  Lords  if  this  be  ftated  to  us,  as  that  which  is  agreed  to  be  the  fact  of  the  pre, 
it  Cafe,  we  arc  ready  to  fpeak  to  it;  but  if  this  be  not  taken  by  your  Lordlhips,  to  be  my  Lord  Mohan* 
f-'tfe,  and  .4  fuch  lhacd  to  u$,  then  we  muft  humbly  beg  to  be  excufed.    I  know  your  Lordlhips  will  be 
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tender  in  this  matter,  and  as  Well  pleafed  that  we  hold  to  that  which  we  conceive  to  be  our  Duty  id  re- 
ference to  that  Station  in  which  we  ferve  the  King,  as  with  any  forwardnels  in  us  to  anfwer  Queftions 
And  therefore  we  beg  your  Lordfliips  Excufe  for  laying  nothing  more  to  it. 

E.of  Monmouth.  My  Lords,  I  did  not  propofe  it  as  a  Cafe  ftated  and  agreed  by  your  Lordfliips,  it  is  only 
a  Cale  particularly  ftated  for  my  own  latisfadtioa. 

JS.  of  Mulgrave.  My  Lords. 

L.  H.  Steward.  My  Lord  of  Mulgrave. 

E.  of  Mulgrave.  If  your  Grace  pleafe,  let  the  King's  Councel  know,  that  they  are  not  to  ask  you  the 
Queftion,  Whether  the  Lords  are  agreed  what  the  Cafe  is  ?  They  are  to  anfwer  luch  Queftions  as  are 
pro'pofed,  and  not  to  ask  any  fuch  Queftion.  - 

Mr.  Att.  Gen.  My  Lords,  with  that  noble  Lord's  Pardon  I  did  hot  ask  any  Queftion;  all  that  I  faid  w.i>, 
That  when  a  Cafe  is  agreed  to,  and  ftated  by  your  Lordfliips  to  be  the  prefent  Cafe,  we  would  be  ready  to 
fpeak  to  it,  and  till  we  receive  that  Intimation  from  your  Grace,  we  fliall  not  think  our  felves  excufed  from 
giving  any  Anfwer  to  other  Queftions. 

L.  H.  Steward.   My  Lords,  I  think  we  muft  go  on,  and  if  any  Lord  has  any  more  Queftions  to  propofe 
he  may  propofe  them, 
'  E.  of  Nottingham.  My  Lords* 

L.  H.  Steward.  My  Lord  of  Nottingham. 

E.of  Nottingham.  Your  Lordfliips  will  not  certainly  require  of  the  King's  Councel  to  anfwer  any  Que- 
ftions that  they  think  improper  tor  them  to  fpeak  to ,  but  when  a  Queltion  hath  been  propofed  by  any- 
Noble  Lord,  to  which  the  Councel  for  the  Prifoner  hath  been  heard,  and  the  King's  Councel  think  not  fit 
to  fpeak  to  it,  there  is  nothing  more  requifite,  but  that  in  the  prefence  of  the  Prifoner  (as  the  Law  requi- 
reth  it  fliould  be)  you  do  demand  the  Opinion  of  the  Judges. 

L.  H.  Steward.  What  lay  you  to  it  my  Lord-Chief-Juftice  ? 

L.  C.     Holt.  If  your  Lordfliips  pleafe,  I  will  repeat  the  Queftion. 

A.  conscious  of  an  Animofity  between  B.  and  C.  A.  accompanieth  B.  where  C.  hap* 
peneth  U  come,  and  B.  killeth  him ;  Whether  A.  without  any  Malice  to  C.  or  any 
actual  hand  in  his  Death,  be  guilty  of  Murder  i 

And,  my  Lords,  as  this  Cafe  is  ftated  I  do  conceive,  that  A.  is  not  guilty  of  the  Murder,  for  it  appeareth 
the  meeting  was  cafual,  and  there  was  no  defign  in  A.  againlt  C.  and  therefore  though  4-  did  know  of  the 
malice  between  B.  and  C.  yet  it  was  not  unlawful  for  A.  to  keep  company  with  B,  but  he  might  go  with  him 
any  where  if  it  was  not  upon  a  defign  againft  C. 

Therefore  I  take  it  as  this  Cafe  is  put,  that  C.  came  accidentally  into  the  Company  where  A,  and  P.  were* 
and  then  without  any  dtfign  in  A,  B.  killeth  C.   This  is  not  murder,  indeed  no  Offence  in  A. 

L.  C.  J.  Trehy.  If  it  pleafe  your  Lordfliips,  as  this  Cafe  is  put,  I  think  it  is  not  an  Offence  of  murder  or 
manflaughter  in  A.  it  dependeth  upon  the  Words  as  the  lalt  Queftion  did.  For  the  former  Queftion  was 
put  generally,  Whether  there  might  not  be  a  Cafe  found  or  framed,  wherein  one  might  be  guilty  of  mur* 
der,  and  the  other  of  manflaughter.  So  here  it  dependeth  upon  the  Word  [Happeneth] ,  which  I  take  to 
(ignifie,  (as  my  Lord  doth)  a  cafual  corning  in  to,  or  being  in  the  Company. 

Now  my  Lords  ,  when  B.  had  communicated  to  A.  this  malicious  purpofe  to  kill  C.  it  ftoov .  uncertain, 
w'  ther  he  to  whom  B.  communicated  it  did  cortfent;  if  he  had  any  way  declared  his  confent,  that  h« 
tv,>uld  go  to  fuch  a  place,  and  ftay  there  with  B.  for  fuch  a  purpofe,  then  it  had  been  murder  in  both  ;  but 
if  he  meerly  was  filent,  and  only  kept  B.  company,  perhaps  with  an  intent  to  diflwade  him  from  it,  or  pof- 
libly  without  any  conlideration  at  all,  and  then  the  Perfon  intended  to  be  killed  accidentally  came  by,  and 
is  killed  by  B.  A.  doing  nothing  towards  it  in  that  cafe,  it  is  neither  murder  nor  manflaughter  in  A. 
.  Mr.  JiNevilt-  My  Lords,  as  this  cafe  is,  it  feemeth  to  be  meer  accidental  the  coming  of  C.  info  their 
company,  for  it  is  faid,  Happeneth  to  come and  lb  though  A.  did  know  that  there  was  an  Animofity  between 
S.andC.  yet  declaring  no  intent  of  going  with  B.  to  that  purpofe,  but  coming  with  2i.  into  a  place  where 
C.  accidentally  came  of  happened  to  be,  between  whom  and  JS.  there  is  a  quarrel,  and  C.  is  killed  ;  I  do  not 
take  it  at  all  that  A.  is  concerned,  but  meerly  as  any  other  perfon  that  accidentally  was  there,  and  in  tha* 
cafe  he  cannot  be  guilty  of  murder  or  manflaughter,  or  any  other  crime. 

E.  of  Devon.  My  Lords. 

L.  H.  Steward.  My  Lord  Steward. 

E.  of  Devon.  If  the  reft  are  of  the  fame  Opinion,  you  need  not  give  them  any  further  trouble  I  thi  i 

Judges.   We  are  of  the  fame  Opinion. 

E.  of  Scarborough.    My  Lords. 

L.  H.  Steward.  My  Lord  of  Scarborough. 

E.  of  Scarborough.  I  humbly  beg  your  Lordfliips  Leave,  that  I  may  offer  a  Cjueftion  to  your  Lordflii  ps. 
leropofed  to  the  Judges,  and  the  Queftion  is  this: 

Whether  if  A.  heard  B.  threaten  to  kill  C.  and  feme  days  after  A.jhall  be  with  B.  upon 
fome  other  Defign,  where  C.Jhallpafs  by,  or  come  in  the  place  where  A.  ana  B  /  >'e, 
and  C.  jbaii  be  killed  by  B.  A.fianding  by  without  contributing  M  the  Fat! }  his 
Sword  not  then  being  drawn,  or  any  Malice  ever  appearing  on  A.'s  part  agcinf  Q, 
whether  A.  will  be  guilty  of  the  Murder  of 


( «t ) 

L.  H.  Steward.  Pray,  my  Lord,  give  your  Paper  to  the  Clerk. 

Which  was  done;  . 

'  L.  H.  Steward.  My  Lord  Mokin,  doth  your  Lordtlap  ddire  that  your  Councel  may  have  a  Copy  of  this 
Queftion,  and  be  heard  to  it  ? 

L.  lAshun.    Yes,  my  Lord,  if  you  pleafe. 

Then  a  Copy  was  given  to  him  for  his  CounfeJ,  and  another  to  the  King's  Counfel,  and  a 
ti  Ld  the  Judges  had. 

Sir  T,  Pomes.  Will  your  Lordfhips  pleafe  to  favour  me  with  a  few  Words,  and  I  fhall  trouble  your 
Lordihips  very  little,  becauie  I  have  laid  that  already  to  your  Lordfhips  which  will  be  an  Anl'wer  to  a  good 
part  of  this  Cale  ?    The  Cai'e  is  this :  , 

Whether  if  A.  heard  B.  threaten  to  kill  C.  and  fome  Days  after  A.  /ball  be  with  B. 
upon  fome  other  Defign,  where  C.  fhall  pafs  hj,  or  come  in  the  place  where  A.  and 

B.  are,  and  Q.  JbafH  killed  by  B.  A.  (landing  by  without  contributing  to  the  Fact, 
his  Sword  not  then  being  drawn,  or  any  Malice  ever  appearing  on  -J£s  pert  againfi 

C.  Whether  A.  will  be  guilty  cf  the  Murder  of  C  \ 

My  Lord,  with  humble  fubmiffion  we  do  take  it,  that  the  Law  in  this  Cafe  is  likewife  very  clear,  that 
A.  is  not  guilty  of  Murder  :  For  as  thisCaieis  put,  there  doth  not  appear  (nay,  tbv  contrary  doth  appear,) 
that  he  had  any  manner  of  Maiice  to  this  Man  that  was  killed,  nor  any  Hand  in  tire  killing  cf  him  :  And 
as  I  laid  before  to  your  Lordfhips,  (and  I  hope  the  Judges  will  verifie  us  in  that,  and  your  Lordfhips  will 
be  of  the  fame  Opinion)  there  can  be  no  Cale  wherein  a  Man  fhall  be  guilty  of  Murder,  but  where  there 
is  Malice  againft  the  Perfon  lo  murdered,  or  fome  way  abetting  and  afiilting  in  the  killing  of  him,  or  what 
the  Law  callcth  I»;p!yed  Malice.  , 

Bnr  in  this  Cafe  mar  is  now  put,  there  is  neither  exprefs  Malice,  bur  the  contrary  appearing,  nor  any 
implyed  Malice,  which  is  by  Conltruction  of  Law  the  Perlbn  that  was  by,  and  heard  B.  threaten  C.  before, 
yet  doth  no  way  aid  or  affift  to  the  killing  of  him;  and  therefore  I  think,  with  fubmiflion,  the  Law,  and 
all  our  Law-Books,  and  Reafon  it  felf,  are  clear  for  the  acquitting  of  A.  in  this  Cafe. 

Mr.  ILiwles.  My  Lords,  I  think  the  Refolurions  that  have  been  given  in  the  Cales  before,  will  warrant 
us  in  our  Opinions  in  this,  that  A.  is  not  guilty  of  Murder  in  rhis  Cale  :  For  I  think  it  was  laid  by  the 
Judges,  Tl  ar  notwirhftr.nding  a  Man  knew  another  had  a  Defign  upon  a  third  Perfon,  yet  it  was  lawful  to 
keep  Company  with  him,if  he  did  not  joyn  with  him  in  the  Defign.  Now  here  it  doth  appear,  that  .4.  kcep- 
eth  2J.  Company,  but  not  upon  that  Defign,  for  he  had  no  Malice  to  C.  nor  had  any  Hand  in  his  Death, 
and  C.  corneth  in  by  accident  into  the  Company  or  place  where  they  are:  With  fubmiflion,  my  Lords,  A. 
is  totally  Not  Guilty,  for  there  was  no  Malice  in  him  ;  and  though  he  was  there,  he  was  there  upon  his 
lawful  Occafions  ;  and  if  they  two  fight,  the  beft  courfe  he  can  take  is  to  ftand  ftill,  and  do  nothing;  and 
therefore  he  cannot  be  guilty  of  Murder  or  Manflaughter. 

Mr.  Price.  My  Lords,  I  have  but  this  Word  to  fay,  His  being  there  was  lawful,  C.  cometh  there  but  by 
accident,  and  when  they  two  do  fight,  his  not  parting  of  them,  doth  not  make  him  guilty  of  the  others 
Death  ;  here  is  no  Malice,  therefore  he  i  s  not  guilty  of  Murder,  and  he  hath  done  nothing"  towards  the 
Fid:,  therefore  he  is  not  guilty  of  Manflaughter. 

L.  H.  Steward.    Will  you  fay  any  thing  to  this  Queftion,  you  that  are  of  the  King's  Counfel  ?  .. 

Mr.  Att.Gev.  My  Lords,  we  are  ready  to  fpeak  to  the  prefent  Cafe,  when  we  receive  Intimation  from 
your  Lordfhips  that  what  is  put  is  the  prefent  Cale. 

Mr.  Serj.  Tonfbn.  My  Lords,  if  they  put  a  Cafe  of  Fact  to  be  argued  as  a  Cafe  of  Law,  and  from  fame 
ro  time  alledge  Facts  which  are  not  in  the  Cafe  before  us,  we  cannot  fpeak  to  them. 

Mr.  An.  Gen.  My  Lords,  we  are  ready  to  argue  the  Cafe  of  the  Prifoner  at  the  Bar  when  it  is  Hated ^ 
but  till  then,  we  humbly  beg  your  pardon  :  We  think  we  are  not  bound  to  freak  to  other  Cafes. 

L.  R.  Steward.    My  Lord  Chief  Juftice,  What  fay  you  to  it  ? 

L.  C.  J.  Holt.    If  your  Lordfhips  pleafe,  I  will  put  the  Queftion  : 

Whether  if  A.  heard  B.  threaten  to  kill  C.  and  fome  Days  after  A.  fhatt.be  with  Bv 
upon  fome  other  Defign  where  C.  fhall  pafs  by,  or  come  in  the  place  where  A.  and  B„ 
tire,  and  C.  fhall  be  killed  by  B.  A.  flanding  by  without  contributing  to  the  Fac7, 
his  Sword  not  then  being  drawn,  or  any  Malice  ever  appearing  on  A';  part  agamft 
C.  Whether  A.  will  be  guilty  of  the  Murder  of  C  ? 

My  Lords,  I  am  of  Opinion  that  A.  in  this  Cafe  will  not  be  guilty  of  Murder  or  Manilaughter  :  For  it 
doth  not  appear  by  the  ftating  of  the  Cafe,  ihat  A,  did  confent  to  the  £)efign,  or  in  any  wile  contribute  to 
die  Fact.  ■         .       .  • 

I.  H.  Steward.    My  Lord  Chief  Juftice  Trcby.  . 

L'C-3-  Trcby.    My  Lords,  I  take  this  Queftion  to  be  the  fame  in  fubftance  as  to  the  Point  in  Law  with 
the  Iaft  ;  and  am  of  Opinioa  that  A.  is  not  guilty  of  Murder  or  Manilaughter. 
Mr.  J.  NeviL    I  am  of  the  fame  Opinion. 

L.  H.  Steward.    If  all  the  reft  of  you  are  of  the  fame  Opinion,  you  may  foare  votr  ft  Ives  the  trouble  of 
delivering  it  particularly.  k 
Judges.   Wc  are  all  of  the  fame  Opinion, 

,  Then 
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Then  there  was  a  little  pauie-  and  afterwards  the  Earl  of  Kingfon  flo^d  up. 

E.  of  Kjvgftm-    My  Lords,  I  defire  for  my  own  private  Satisfaction  to  know, 

Whether  a  Perfon  knowing  of  the  Defign. of  another  to  lie  in  wait  to  affault  a  third 
Man,  who  happeneth to  he  killed,  (when  the  Perfon  who  knew  of  the  Defign  is  pre- 
sent) he  guilty  in  Law  of  the  fame  Crime  with  the  Party  who  had  the  Dcfirn  and 
killed  him,  though  he  had  no  affual  Hand  in  his  Death  > 

J..  It  Steward:-  My  Lord,  I  'muft  crave  your  etfcufe,  there  is  another  C^ieftion  to  precede  this 
E.  of  Devon.    My  Lords,  I  had  aQueftiou  to  ask  ;  but  it  being  much  to  the  lame  purpofe  with  the  two 
taft,  I  think  it  better  to  wave  it,  for  there  hath  been  given  an  Aniwer  to  it  already. 

L.  H.  Steward.   Then,  my  Lord  of  KJ>yfim,  will  you  be  pleafed  to  deliver  up  your  Paper  to  the  Table  ? 

Which  was  done. 

L.  H.  Steward.   My,  Lord  Mohan,  Do  you  defire  your  Counfel  may  have  a  Copy  of  this  Queftion  > 

E.  of  Mnlgravc    My  Lords. 

L.  H.  Steward.    My  Lord  of  'Mnlgravc. 

E.  of  Mulgrave.  I  defire  your  Grace  will  hear  the  Oueftion.  Pray  let  it  be  read,  that  we  may  know 
what  it  is. 

L.  H.  Steward.    Read  it. 
CI.  of  Cr.  Readeth. 

Whether  a  Perfon  knowing  of  the  Defign  of  another  to  'lie  in  wait  to  afiwlt  a  third  Man 
who  happeneth  to  he  killed,  (when  the  Perfon  who  knew  of  the  Defan  is  prefent)  be 
guilty  in  Law  of  the  fame  Crime  with  the  Party  >?ho  had  the  Defign,  and  killed 
him,  though  he  had  no  attud  Hard  in  his  Death  » 

E.  of  Muigrave.   My~  Lords.  ^ 
L.  H.  Steward.    My  Lord  of  Muigrave. 

E.  of  Muigrave.  1  think,  my  Lords,  in  a  Cafe  of  this  Nature  we  cannot  be  too  exact  :  I  humbly  con- 
ceive that  is  not  a  proper  Queftion  to  be  put,  therefore  I  move  that  we  may  adjourn  to  confidcr  of  it  whe- 
ther it  lhall  be  put  or  nor,  it  that  Lord  do  infift  upon  it. 

L.  H.  Steward.   My  Lord  of  Kingflon,  Doth  your  Lordfhip  infift  of  this  Queftion  being  put  > 

£  E-  "f  &3|fe  rYes?  m  L°rf  sl  |  d°v  a?d  I  ™ft  infift  upon  it  ;  for  I  think  I  cannot  give  my  private 
Opuuon  in  this  Cale  without  Satisfaction  in  it.  6       1  v 

Lords.  Then  Adjourn,  Adjourn. 

L.  H.  Steward.   This  Court  is  Adjourned  into  the  Houfe  of  Lords, 

Then  the  Lords  went  back  to  their  own  Houfe  In  the  fame  Order,  and  defeated  this  Matter 
amongft  themfelves  for  about  an  Hour. 

Between  Six  and  Seven  in  the  Evening  the  Lords  returned  into  the  Court  in  the  fame  Order  - 
and  being  feated  on  their  Benches,  and  his  Grace  in  the  Chair  before  the  Throne,  thev  Dfo- 
ceeded  thus ;  '  1 

Firll,  Proclamation  was  made  for  Silence. 

L.  H.  Steward.    My  Lord  Chief  Juftice,  and  you  the  judges 

L.  Cornwallts.    My  Lords. 

L.  H.  Steward.    My  Lord  Cornwallts.  ■ 

LXamwallif.   My  Lord,  Before  your  Grace  givethany  Directions,  I  think  you  fliould  call  eh*  PriW 

L,  H.  Steward.    Is  not  the  Prifoner  at  the  Bar  ? 

L.  Cornwallts.    No,  my  Lord. 

L.  H.  Steward.    Call  for  the  Prifoner. 

Then  Proclamation  was  made  for  the  Governor  of  the  Tower  to  bring  forth  the  Prifoner  and 
he  was  brought  as  before.  ' 

L.  R  Steward,   I  am  to  let  you  that  are  of  Counfel  for  the  King,  and  the  Prifoaer  know,  That  if  any 
be  Put  bV  any  ?f  my  Lords,  which  my  of  you  lhall  not  think  lit  to  give  an  Aniwer  to,  my  Lords 
take.it  . for  granted  either  on  the  one  part  or  on  the  other,  that  the  Reafon  is,  becaufe  it  is  not  neceifary 
to  give  any  Aniwer  ;  and  then  they  will  proceed  to  have  the  Anfwcr  of  you,  my  Lords  the  judges.  And 
now  for  my  lelf,  I  muft  defire  your  Lordilups  will  give  me-  leave  to  come  down  again  to  the  Wool-Pack- 
Lords.   Ay,  Ay.  * 

Then  his  Grace  came  down,  and  feated  himfelf  on  the  Woolsack. 


(  54  ) 

L  k  Steward.    My  Lord  of  K^gfi™,  Will  you  pleafe  to  propofe  your  Qnebhn  ? 

E.  ofKjwjlon.   My  Lord,  my  Queftion  is  this,  which  I  dehre  the  Judges  Opinion  in  for  my  own  Sansfa- 

Whether  a  Per[on  knowing  of  the  Defign  of  another  to  lie  in  wait  to  affault  a  third 
Man,  who  happeneth  to  be  killed,  (when  the  Perfon  who  knew  of  the  Defign  is  pre- 
sent) be  guilty  in  Law  of  the  fame  Crime  with  the  Party  who  had  the  Dehgn,  and 
%      killed  him,  though  he  had  no  actual  hand  in  his  Death  ? 

L.  H.  Steward.   My  Lord  Mohun ,  Do  you  defire  your  Councel  may  have  a  Copy  of  that  Qite- 

ftion?  ,VI  j 

L.  Mnhim.   Yes,  if  your  Lordfhrps  pleafe. 

L  H.  Steward.  Read  it  aloud,  and  deliver  a  Copy  to  my  Lord.  ^ 

The  Queftion  was  Read  by  the  Clerk  of  the  Crown,  and  one  Copy  of  it  delivered  to  the 
Priloner'sCouiicel,  and  another  to  the  King's  Councel,  and  a  third  to  the  Judges. 

L.  Mohun.  Is  it  your  Lordfhips  Pleafure,  That  my  Councel  be  heard  to  this  Cafe  ?. 

Lords.  Ay,  Ay. 

Sir  T.  Powjes.  The  Cafe  that  is  put  my  Lords  is-  this : 

Whether  a  Perfon  knowing  of  the  Defign  of  another  to  lye  in  wait  to  Affault  a  third 
Man,  who  happeneth  to  be  killed,  {when  the  Perfon  who  knew  of  the  Dejign  is 
prefer/ 1)  be  guilty  in  Law  of  the  fame  Crime  with  the  Party  who  had  the  Dejign 
and  killed  him,  though  he  had  no  aflual  hand  in  his  Death  f 

tVly  Lords,I  ihall  not  infift  upon  the  fame  Priviledge  that  the  King's  Councel  did  even  now  do.to  decline 
ipeaking  to  any  Cafe  that  your  Lordfhips  ihall  put.  But  1  hope  your  Lordfhips  will  permit  me  to  fay,That  I 
do  not  admit  this  to  be  the  caie  of  my  Lord  Mobun^ncX  I  hope  that  my  fpeaking  to  it  lhall  be  not  taken  as  any 
admiifion  that  this  is  his  cafe.  But  as  this  Cafe  is  put  with  that  allowance,  that  I  lpeak  to  it  not  as  his  Cafe, 
I  do  take  it,  that  this  Perfon  thus  prefent  at  the  killing  of  the  third  man  is  not  guilty  of  murder. 
My  Lords  there  are  but  two  Circumftances  in  the  Cafe  that  can  draw  him  into  any  danger: 
The  Firfi  is,  That  he  knew  another  Perfon  had  a 'defign  to  make  an  Aifault  upon  a  third  man 
And, 

i  The  Second  is,  That  he  who  had  the  knowledge  of  this  Defign,  was  alio  prefent  when  upon  that  Alfaulc 
that  third  Perfon  happened  to  be  killed. 

But,  my  Lords,  1  do  take  it,  that  in  this  Cale  neither  of  thefe  Ingredients  will  make  this  man  guilty  of 
murder. 

As  to  the  Firfi,  The  knowing  that  a  man  has  a  defign  to  make  an  Affault  upon  a  third  Perlbn,  that 
taken  by  it  felf  is  no  Crime.  It  frequently  happeneth,  that  a  man  heareth  what  others  threaten,  that 
they  will  aifeyk  and  beat  fuch  an  one,  I  may  know  that  another  doth  fo  defign,  and  that  he  will  watch  his 
opportunity  for  the  doing  of  it,  and  yet  my  meer  knowledge,  my  meer  knowing  of  it,doth  not  make  me 
guilty  of  any  Crime,  tho  I  do  not  endeavour  to  prevent  it. 

I  confefs,  it  doth  become  a  good  man  upon  fuch  knowledge  to  do  all  that  he  can  to  prevent  fuch  be- 
ginning of  Mifchief,  but  if  he  doth  not  prevent  it,  that  is  no  Crime. 

The  Second  Matter  is,  That  tho  he  did  know  of  this  Defign  ,  he  was  alio  fo  unfortunate  as  not  pre- 
vent it ;  nay  more,  he  was  prefent  when  the  Affault  was  made,and  that  Aflault  is  attended  with  the  Death 
of  the  Parry  affaulted,'1  but  he  never  a#ed  in  it,  never  abetted  iu  Take  all  this  together,  and  yet  he  is 
not  guilty  of  Murder,  nay  perhaps  not  of  any  Crime,  at  moft  only  of  a  Mifdemeanor. 

For  it  is  no  more  than  this:  I  knew  another  Perfon  did  intend  to  aflault  a  third  man  ,  I  was  pre- 
t  when  he  did  affault  him,  but  did  not  prevent  it  either  before  he  made  it,  tho  I  knew  he  defigned  it,  nor 
v.  I  ilft  he  was  making  the  aifault  upon  which  the  man  is  killed.    That  is  all  that  this  thing  doth  amount  to, 
no  man  can  fay  with  humble  fubmiilion,  That  this  can  involve  me  in  the  crime  of  murder. 
It  is  true,if  I  command  A.  to  beat  C.  and  he  according  to  my  command  doth  fall  upon  him,  and  lo  beat 
n,  that  bediethj  this  maketh  me  guilty  of  his  Death,becaufe  what  is  done  by  that  Command  of  mine  is  my 
ng  ;  therefore  tho  I  only  commanded  him  to  beat  him,  yet  he  dying  upon  that  beating,  which  was  made 
nut  to  my  Command,  I  that  gave  the  Command  muft  anfwer  for  it,  and  am  guilty  of  all  that  follow- 
eth  thereupon.  .    ,  . 

it  if  I  only. know,  that  another  Perfon  defigncth  to  do  fuch  a  thing,  and  am  neither  Commanding, 
ig,  nor  AfSfting  in  the  doing, of  it,  but  only  prefent  at  the  time,  but  did  not  interpofeto  prevent  it  ; 
doth  not  make  me  fuch  an  Agent  in  this  matter,  as  that  I  ihould  be  any  ways  guilty  of  his  Death  if  ic 
ifne.  I  rake  it  this  Cafe  cometh  to  no  more  then  this,  there  is  no  malice  precedent,no  fort  of  abetting, 
■  or  affifting,but  a  bare  declining  to  prevent  the  AiThu!r,and  that  will  not  amount  to  any  thing  that  is 
1  if  it  be  any  Offence,  it  can  only  be  continued  as  a  Mifdemeanor ,  but  neither  Murder,  nor 

Ma  n  daughter.- 

>lcs.  If  your  Lordfhips  pleafe  to  (pare  me  one  word  on  the  fame  Side :  It  is  no  manner  of 
i  man  to  know,  that  another  doth  defign  to  lie  in  wait  to  murder  a  third  Perfon,  much  lefs  to 

aJaulr  him.  .     ■  .. 

There  is  but  one  Cafe  that  I  know  of  in  Law,  where  the  knowledge  of  an  ill  Defign  without  difcovery 
r  to  prevent  it,  is  an  Offence,  and.  that  is  in  the  cafe  of  High-Treafon ;  and  yet  even  there 
i  M  bare  knowledge  doth  not  make  a  man  guilty     Treafon  :  And  it  was  a  hard  cafe  if  it  fiiould,  for  it  is 

not 
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not  in  the  power  of  any  innocent  man  to  fay,  that  he  lhall  not  know  of  an  ill  Defign,  either  of  Murder; 
or  High-'I  realbn.  .  ■ 

It  is  true,  in  the  Cafe  of  Treafon,  if  I  conceal  it,  it  isaCime,  but  it  is  notTrcafon,  but  only  mispm 
fipn  oi  Treafon  ;  which  is  forfeiture  of  Lands,  and  perpetual  confinement  in  Priion  during  my  Life :  But  it 
doth  not  extend  to  any  other  matter;  for  tho'  I  know,  and  do  and  conceal  it,  that  is  no  manner  of  Crime 
at  all,  tho'  that  is  further  than  this  Cafe  puttethit;  for  it  only  goeth  to  the  knowing,  and  not  to  the  con- 
cealing. ..  ,  : 

And,  my  Lords,  with  fubmiffion,  this  would  be  likewife  a  hard  Cafe  if  the  Law  was  otherwife  ;  For 
fometimes  a  Man  may  apprehend  he  knoweth  of  a  defign,  when  there  is  no  Inch  thing  defigned.  Your 
Lordlhips  know  where  a  certain  Gentleman  faid,  he  would  kill  any  Man  that  did  oppofe  him,  when  hepei- 
rher  defigned  it,  nor  executed  any  fuch  purpofe  :  And  in  fuch  a  Cafe,  tho'  it  had  been  well  done  of  rhe 
perlbn  that  henrd  of  the  defign,  to  have  gone  and  informed  the  third  perfon  (  and  if  he  had,  I  believe 
your  Lordlhips  would  have  had  no  occafion  of  a  Tryal  at  this  time,  for  it  might  have  been  determined 
another  way  )  yet  his  not  doing  it  is  not  a  Crime. 

Then  further,  my  Lords,  a  perfon's  being  prefent  at  fuch  a  time  is  his  misfortune,  but  not  at  all  his 
fault  ;  he  can  no  more  help  the  aCtion,  than  he  could  the  ill  defign,  or  his  own  knowledg  of  that  defign. 
It  is  a  complicated  misfortune,  both  to  know  it,  and  be  prefent  at  the  execution  of  it  ;  but  withom  ha.-. 
ving  any  hand  in  it,  it  can  be  no  offence:  For,  indeed,  it  is  as  to  him  no  more  than  a  Man's  being  pre- 
fent that  did  not  know  of  fuch  a  defign.  And  if  this  was  a  Special  Verdicf,  upon  an  Indictment  for  Mur- 
der, I  doubt  not  but,  my  Lords,  the  Judges  would  give  their  Judgment,  that  the  Defendant  was  not 
Guilty. 

Mr.  Price.  I  have  only  this  word  to  add,  my  Lords  ;  I  do  take  it,  That  the  bare  privity  of  this  defign, 
with  the  bare  p.rfonal  prefence  of  him  that  was  fo  privy  when  this  act  is  committed  by  another  Man, 
will  not  amount  to  make  him  principal ;  and  fo  he  will  not  be  Guilty  of  murder:  For  we  find,  that  to 
make  a  Man  principal  in  murder,  there  mult  be  aiding  and  abetting,  and  only  being  prefent  will  not  do  it. 
Now  the  aiding  and  abetting  mult  be,  either  by  commanding,  or  aiiifting,  or  putting  the  perfon  alfaulted 
in  terror  and  fear,  or  he  mull  be  there  ready,  and  defigning  to  aflilt  in  cafe  of  oppofition.  Thefe  are  fact's 
that  the  Law  requireth  to  the  making  a  Man  principal  in  Murder;  and  bare  privity,  with  a  mind  to  Af- 
fault, and  bare  prefence,  when  upon  the  Affault  the  Man  is  killed,  will  not  amount  to  make  a  Man'Prin- 
cipal,  and  confequently  Guilty  of  Murder. 

L.  H.  Steward.  Mr.  Attorney,  Do  you  think  fit  to  fay  any  thing  to  what  the  Councel  for  the  Prifonet 
have  alledged  ? 

Mr.  Att.  Gen.   No,  my  Lord. 

L.  H.  Steward.   Nor  no  other  of  the  King's  Councel  ? 
Mr.  Soil.  Gen.   No,  my  Lord. 
L.  H.  Steward.   Are  ye  all  of  that  mind  ? 
M'  .Serj.Tremaine.   I  am  of  that  mind,  my  Lord. 
Mr.  Serj.  Tomfin.   And  fo  am  I. 

L.  H.  Steward.  Then,  my  Lord  Chief  Juftice,  what  fay  you  to  it? 
L.  C.  J.  Holt.  If  your  Lordlhips  pleafe,  I  will  repeat  the  Queftion : 

Whether  a  ferfon  knowing  of  the  defign  to  lye  in  wait  to  Affault  a  third  Man  who  hap* 
peneth  to  be  killed  (  when  the  perfon  who  knew  of  the  defign  is  prefent  )  be  Guilty 
in  Law  of  the  fame  Crime,  with  the  party  who  had  the  defign,  and  killed  him, 
tho  he  had  no  aBual  hand  in  his  death  ? 

My  Lorcjs,  I  am  of  opinion  this  is  no  Murder  nor  Manflaughter,  he  that  knew  of  the  defign  of  Affaulting, 
only  happened  to  be  prefent  when  the  alfault  was  made,  and  the  party  killed  ;  but  if  he  did  not  contri- 
bute to  his  death,  he  is  not  Guilty  of  Murder.  This  Queftion  is  much  to  the  fame  effect  with  the  Que- 
ftion  that  was  put  before :  But  if  the  perfon  that  knew  of  this  defign  did  advife  it,  or  agree  to  it,  or  lay 
in  wait  for  it,  or  refolv'd  to  meet  the  third  perfon  that  was  killed,  with  him  that  killed  him,  it  would  be 
Murder:  But  as  this  Cafe  is  put,  it  is  neither  Murder  nor  Manflaughrer. 

L.  C.  J.  Ireby.  My  Lords,  I  am  humbly  of  the  fame  opinion  as  this  Cafe  is  put.  The  perfon  to  whom 
this  matter  of  the  defign  to  iye  in  wait  to  affault  another  is  communicated,  is  only  pallive ;  he  only  recei- 
veth  the  notice  of  it,  ind  doth  nothing  towards  the  fact.  But  if  by  going  to  the  place,  directing,  per- 
fwading,  promifing  affiftance,  or  encouraging,  he  had  difcovered  his  confent3  or  had  lay  en  in  wait  him- 
felf,  then  he  had  bee*  guilty  :  But  if  he  did  nothing,  but  only  received  this  notice,  and  then  the  perfon 
alfaulted  happened  to  ^me  by,  and  is  killed  in  his  prefence,  this  is  but  an  accident,  and  doth  not  involve 
him  in  the  murder.  And  I  think,  in  effect,  it  is  the  fame  with  the  fecond  Queftion  that  was  propoled. 
There  it  was  put,  of  one  that  had  an  animofity  againft  another,  here  it  is  put,  of  one  that  lay  in  wait  ta 
Affault  him  ;  There  it  was  put,  of  Accompanying  him  to  the  place  where  the  party  was  killed ;  here  it  is, 
of  his  being  Killed  in  his  Prefence  :  So  that  the  Refolution  muft  be  the  fame  in  this  Cafe  that  was  given 
in  that. 

Mr.  J.  Ncvill.  My  Lords,  I  lhall  not  fpend  any  of  your  Lordlhips  time,  I  am  of  the  fame  opinion  with 
my  Lords  that  fpoke  before  me,  and  for  the  Reafons  that  they  have  given. 

L.  H.  Steward.  If  they  are  all  of  the  fame  opinion,  I  fuppofe  your  Lordlhips  will  not  require  their 
particular  delivering  it* 

Lords.   No,  no. 

Judges.  We  are  all  of  the  fame  opinion. 

L.  H.  Steward.  I  am  now  to  know  of  your  Lordlhips,  whether  thefe  be  any  Of  you  that  have  i> y 
Queftions  to  ask  ? 

i  '■  *^  "  4  Kaf 


E  of  Nottingham.  My  Lord, 

L.H.  Stev.nl   My  Lord  of  Nottingham?  ,,,, 

£  of  ticKtmbam.  The  Queftion  that  I  have  to  propofe  to  your  Lordfliip  is  the  fame  that  hath  been 
already  offered%o  you,  but  with  forae  little  variation;  For  I  do  had,  my  Lords,  the  Judges  do  interpret 
this  pcrfons  being  killed  in  the  prefence  of  another,  to  be  upon  an  accidental  meeting.  I  would  propole  to 
your  Lordihips,  that  the  Judges  may  anfwer,  what  the  Law  would  be,  when  a  perion  knowing  of  the  dt- 
lien  of  another  to  lye  in  wait  to  allault  a  third  Man,  and  accompanieth  him  at  that  time  that  that  defign  i& 
to  be  Executed,  Whether  it  be  the  fame  Crime  in  the  one  as  in  the  other? 

L.  H.  Steward.    If  your  Lord  (hip  have  your  Queftion  in  Writing,  pray  deliver  it  in, 

E.  of  Nottingham.    I  will  immediate])',  my  Lord. 

Then  he  did  put  it  in  Writing. 
L.  H.  Steward.    Will  your  Lordihip  pleafe  that  it  may  be  handed  to  the  Table- 

Which  was  done. 

L.  SHI  S  ewraf.    Read  it. 
CL  of  Cr.  Readethi 

Urhether  a  Perfon  knowing  of  the  defign  of  another  to  lie  in  wait  to  Affault  a  third  Marty 
and  accompanying  him  in  that  defign,  if  it  frail  happen  that  the  third  Perfon  be 
killed  at  that  time  in  the  prefence  of  him  who  knew  of  that  defign,  and  accompa- 
nied the  other  in  it,  he  Guilty  in  Law  of  the  fame  Crime  with  the  Party  who  had 
that  difgn  and  killed  him,  though  he  had  no  aclual  hand  in  his  Death  ? 

I.  H.  Steward.   My  Lord  Mohtm,  Do  you  delire  a  Copy  of  this  P 
L.  Mohtw.    Yes,  if  your' Lordihips  pleafe.  i 
L.  H.  Steward.    Can  y  my  Lord  one. 

Then  Copies  were  delivered  &i  before. 

L.  H.  Steward.  Well  Sir,  What  fay  you  to  that  Queftion  ? 
Sir  Tho.  Powyes.   The  Cafe  that  is  now  propounded  is  this : 

Whether  a  Perfon  knowing  of  the  Defign  of  another  U  lie  in  wait  to  Affault  a  third 
Man,  and  accompanying  him  in  that  Defign,  if  it  jhall  happen  that  the  third 
Perfon  he  killed  at  that  time  in  the  prefence  of  him  who  knew  of  that  Defign,  and 
accompanied  the  other  in  it,  be  Guilty  in  Law  of  the  fame  Crime  with  the  Party 
who  had  the  Defign,  and  killed  him,  though  he  had  no  actual  Hand  in  his  Death  > 

My  Lords,  1  flw!l  not  (though  I  am  of  Counfel  for  this  Noble  LordJ  decline  or  refufe  Speaking  to  this 
Queftion  ftill,  my  Lords,  with  that  laving  which  I  know  your  Lordihips  will  allow  me,  that  I  am  very  far 
from  admitting  that  this  which  goeth  much  further  than  the  lalt  Cafe,  is  the  •  Cafe  of '  my  Lord  Mohun. 
Whether  your  Lordihips  will  permit  the  Kings  Counfel  who  have  declined  Speaking  to  any  of  the  Cafes 
hitherto,  as  not  being,  as  they  pretend,  my  Lords  Cafe  >  Now  to  fpeak  to  this  which  we  do  much  lefs  ad- 
mit to  be  fo,  than  they  did  the  others,  will  .be  in  your  Lordihips  Pieafure  to  determine,  but  I  lhall  not  de- 
cline to  ipeak  to  it  with  that  Saving. 

And  truly,  my  Lords,  with  humble  Submilfion,  I  do  take  it,  that  as  this  Cafe  is  put,  the  Party  wh» 
accompanied  the  other  in  fuoh  manner  as  in  this  Cafe  it  is  ftated,  is  not  Guilty  of  Murder.  I  know  it  was 
intended  by  that  Noble  Lord  who  propofed  the  Queftion,  that  it  lhould  be.admitted  that  beyond  all  doubt 
the  Fact  was.  fo  as  here  it  is  ftated  j  and  then  the  Qaeftion  is,  What  the  Law  will  be  where  the  Fad:  is 
thus  admitted  and  agreed  to  on  all  fides  :  And  if  there  was  fuch  a  Cafe,  ('for  my  Lords  I  fpeak  to  this  as  a 
Cafe  at  large j  if  there  ivas  fuch  a  Cale  where  the  Fad:  is  beyond  all  Queftion  made  out  to  be  lb  as  it  is 
here  Stated ;  yet  I  take  it  that  in  a  Cafe  of  Life,  which  is  the  Cafe  now  before  your  Lordihips,  the  Party 
will  not  be  Guilty  of  Murder. 

My  Lords,  here  is  a  further  Circumftance  added  in  this  Cafe  than  what  hath  as  yet  been  inferred  into 
any  of  the  other  Cafes,  that  is,  That  the  Party  knoweth  of  the  defign  of  him  that  he  accompanieth  to 
Aflaulf  a  third  Man,  and  doth  accompany  him  in  this  defign,  and  then  is  prefent  when  the  defign  is  execu- 
ted ;  yet  all  thefe  things  together,  will  not,  as  I  humbly  conceive,  with  Submifiion  to  your  Lordihips  Judg- 
ment, make  this  to  be  Afurder,  beciufe  it  doth  not  appear  in  this  Cafe  that  he  did  accompany  him  with  an 
Intention  to  execute  this  matter,  or  to  arid  and  afiift  him  in  the  doing  of  it  :  There  is  no  fuch  Circumftance 
in  the  Cafe,  and  'tis  that  w!  '  h  re  thing  that  will  draw  him  in  to  be  Guily  of  Murder. 

For  if, -two  M  i  hope  I  may  do  with  your  Lordihips  Pardon  to  explain  my  felf) 

■  of  the  Perfons  fhould  acquaint  the  other,  that  at  fuch  an  Inn 

.  nnd  this  Perfon  that  has  this  matter  imparted  to  him  doth 
it  anlwercth  the  knowing  the  Defign  and  accompanying 
in  the  thing  is  executed  in  the  prefence  of  the  Parry  that 
Death  doth  enfue  upon  it,  unlefs  he  that  did  accompany 
•  .       -  he  doing  of  it,  it  doth  ftill  remain  a  thing  where- 

'  of 


of  he  bad  only  Privity  and  Knowledge,  which  he  had  done  well.  (elpectalfy  m  regard  of  the  Gwicqucnc*?  4 
of  it^  to  have  pi  evented.    And  he  is  highly  biamcable,  that  he  would  accompany  a  Man  who  had  iuch  a 
Defign  to  do  an  unlawful  Act,  and  did  not  prevent  him  from  executing  or"  ic. 

All  this  is  blatrieable  in  him,  bat  it  will  not,  as  I  conceive,  be  Murder  in  him  ;  for  I  mud  jnjGft  upon 
that  in  point  of  Law,  that  to  make  any  thing  Murder  there  mult  be  prcpenitd  malice  in  the  perlbn  that  is 
to  be  found  Guilty  of  it.  or  ibme  precedent  Agreement  to  do  it,  or  lome  Ad  of  Aiding  or  Adhting  of 
the  Pertoii  who  dor li  i:  ;  but  as  this  Cafe  is,  here  is  nothing  of  Malice  doth  appear,  or  that  the  Peribn 
who  accompanied  the  other  in  his  Defign  had  any  tort  of  Malice  againlt  the  Perloii  Allimlteil.  And  ic 
doth  not  appear,  that  he  did  any  way  alfift  in  the  doing  of  it.  Pie  was  prelent  at  the  time  when  the 
other  Executed  the  Delign  he  had  imparted  to  him,  but  he  never  joined  in  it,  nor  had  any  malice  pre- 
cedent, nor  did  ailift  or  do  any  Act  at  that  time  ;  and  therefore  I  take  ic  in  this  Call-  ( which,  as  I  laid, ) 
I  am  very  far  from  admitting  to  be  my  Lord  Mohun's  Cafe',  that  the  Party  who  accompanied  the  other  is 
not  Guilty. 

Mr.  Hawks.  My  Lords,  Tho  we  wh6  are  of  Counfcl  for  this  Noble  Lord,  the  Pri  loner,  do  not  think 
this  Cafe  that  is  put  to  be  his  Cafe,  for  with  Submiifion,  if  the  Indictment  be  looked  upon,  your  Lord- 
fliips  will  find-  

L.  H.  Steward.  Sir,  Imuft  flop  you  there,  you  are  not  to  tell  my  Lords  what  your  Opinion  is  as  to  the 
Fail,  for  of  that  my  Lords  are  the  Judges,  you  are  to  take  the  Cale  fairly,  as  a  Cafe  pur,*  and  you  are  to 
inform  my  Lords  what  the  Law,  in  your  Opinion,  would  be  upon  fuch  a  Cale.  It  is  not  before  you,  but 
before  my  Lords  only,  to  conlider  whether  this  be  Applicable  to  my  Lord  Mela's  Cale  or  not. 

Mr.  Hawks.  If  your  Lordfhips  pleale,  I  lhall  obferve  your  Directions  in  that  Matter,  and  with  humble 
Submiifion  this  is  not  Murder  in  him  who  accompanieth  the  other,  as  ibis  Cafe  is  put ;  for  in  every  Cale 
of  Murder  the  Indictment  mull  be  either  that  he  actually  killed  him,  or  aided  a:;d  aliiited  him  thatdid 
kill  him.    But,  with  Submiifion,  there  is  neither  of  thefe  in  this  Cafe. 

He  did  know  of  the  Defign,  that  is  no  Crime  he  did  accompany  him  in  it,  that  is,  he  bore  him  Com- 
pany at  that  time,  he  went  with  him  to  the  place  where  he  Executed  his  Delign  ,  but  he  did  nothing 
when  he  came  there  to  further,  promote,  or  encourage  the  Execution  of  it ;  and  therefore  it  can  never 
make  him  Principal,  nor  Acceilbry  to  the  Murder. 

Mr.  Price*  I  lhall  only  fay  rhis,  my  Lords,  that  I  rake  it,  that  the  ban;  going  with  him  in  this  Defign 
without  do  ng  any  Act,  doth  not  involve  him  in  the  Confederacy,  as  Aiding  and  Abetting.  Something  mult 
be  done  or  faid,  either  he  mult  aftiltor  advife,  or  otherwife  he  cannot  be  Principal,  and  conkquently  can- 
not be  guilty  of  this  Murder. 

L.  H.  Steward.  Mr.  Attorney,  have  you  any  thing  to  fay  to  this  .'' 

Mr.  Att.  Gen.  My  Lords,  we  that  are  of  the  King's  Counfcl  do  not  defire  to  be  heard  to  this  Cafe 
neither. 

L.  H.  Steward.  I  do  not  hear  you,  Sir,  what  you  fay. 
Mr.  Att.  Gen.  My  Lord,  we  do  not  defire  to  fpeak  to  it. 
L.  H.  Steward.  Then  my  Lord  Chief  Juftice. 
L.  Ch.  J.  Holt.  This  is  the  Qycftion: 

Whether  a  Perfon  knowing  of  the  Defign  of  another  to  lie  in  wait  to  Ajfault  a  Third 
Man,  and  accompany  him  in  that  Defign,  if  it  jhall  happen,  that  the  Third  Perfon 
he  Killed  at  that  time  in  the  prefence  of  him  who  knew  that  Defign,  and  accom- 
panied the  other  in  it  be  Guilty  in  Law  of  the  fame  Crime  with  the  Party  who  had 
that  Defign,  and  Killed  him  tho  he  had  no  actual  Hand  in  his  Death  > 

My  Lords,  as  for  this  Iait,  I  delire  to  make  fome  Obfervations  upon  the  Words,  Had  no  aBual  Hani 
By  thefe  Words,  I  fuppofe,  is  meant  he  did  not  draw  his  Sword,  or  lay  any.  Hand  upon  the  Perfon 
llain,  or  give  any  actual  Afliltance  to  the  other  Perfon  at  that  time  when  the  Third  Man  is  Hain,  but  was  on- 
ly in  company,  and  a  looker  on. 

E.of  Nottingham.  My  meaning  in  thofe  Words  is.  That  with  his  Hand  he  gave  no  Stroke. 

L.  C.  J.  Holt .  That,  my  Lords]  I  take  to  be  the  meaning,  he  did  not  give  an  actual  Stroke,  nor  heir \ 
the  Perfon  whilft  the  other  Killed  him,  nor  ufed  any  Violence. 

Now,  I  am  of  Opinion,  my  Lords,  that  this  is  Murder  in  the  Perfon  that  did  accompany  the  other  in 
the  Defign.  For  he  being  acquainted  with  the  Defign,  and  knowing  of  the  Intention  of  the  Party  to  Com* 
mit  Murder,  or  do  an  unlawful  Act,  upon  which  Death  might  enfue.  accompanying  him  in  that  Deligrtf 
he  Ihews  an  Approbation  of  it,  and  gives  him  greater  Courage  to  put  it  in  Execution.  Which  is  an  Aid* 
ing,  Abetting,  Aflifting  and  Comforting,  which  are  the  Words  ufed  in  luch  Indictments,  and  fo  my 
Humble  Opinion  is,  it  is  M'-irdcr  in  that  perfon  that  accompanied  the  other,  as  well  as  in  him  that  did 
the  Fact. 

L.  C.  J.  Trc by.  My  Lords,  as  this  Cafe  is,  I  think  the  accompanying  of  him  in  that  Defign  f  which  are 
the  effectual  Words  -upon  which  the  Queftion  turneth  J  is  Murder. 

Here  is  firft  of  all  the  Party  that  defigneth  the  Aflault,  and  he  doth,  purfuant  to  that  Defign,  make  thi: 
Afiault,  and  thereupon  dotb  Kill  the  Third  Man,  this  undoubtedly  is  Murder  in  him,  for  here  was  Malic, 
prepenffd,  and  intent  of  Bodily  Hurt  to  the  Party,  and  in  purluance  of  this  Intent,  Death  enfueth,  tb 
is  ynqucftionably  Murder  in  him. 

Then  the  Queftion  is,  What  Crime  it  is  in  him  to  whom  this  is  made  known,  and  whoaccompankd  In 
qthtr  in  that  Defign,  knowing  of  it.  I  take  this  to  be  a  Conferit  to  the  Defign,  and  to  the  Execution  c 
iju    It  is  mure  than  knowing  ahd  not  revealing  of  k,  tho  that  was  his  Duty  to  have  done,  ( and  lo  thi 

O  O  "  * 
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foimccl  for  the  noble  U-rd  did  admit,  thai  it  was  a  Mil'demcanor  in  him  not  to  hb.dcr  futh  a  breath  of  fa 

Peace)  '  V  '  ••      !-I  v»**j)  ^  V*  V,- 

But here  I  fay  is  more  than  that:  He  goetli  with  him  to  the  place,  and  accompanieth  him  in  oidcr  to  the 
executing  the  Deiign,  and  this  is  an  Aiding  and  Abetting  of  it.  It'  a  man  lay  to  another,  1  ir-und  ro  ariatilc 
and  IvatYuch  a  one,  come  along  with  me,  Hand  by  mc,  and  fee  it  done;  and  the  other  conlen-eth,  and 
ftccardiWgW  i^oe'h  along  with  liim,  and  accompanieth  him  whiilt  he  beats  and  kills  the  msn.  is  an 

Ap'-'iovi  ?".  Encou raging,  and  Emboldening  of  him  in  his  mifehievous  Purpole,  and  ik^.s  luch  concurring 
inai.ee  fa'ihst  other  I'erlon,  as  renders  him  gtHlty  of  the  lame  Crime  with  him  that  with  his  bland  and  Wca- 
non  beat  and  killed  the  man.  j       '  '  ' 

Mr.  J.  Ncvili.  My  Lords,  as  this  Cafe  is,  and  as  I  rake  the  Law  to  be,  this  is  murder,  h  is  a  Ca!e  or 
ore's  1\  ing  in  wair,  arid  another  Period  doth  accompany  "him  in  the  Deiign,  he  that  did  defign  the  lying  m 
Vikit  haVihg  to'd  it  to  him,  and  then  he  is  prelent  at  the  Execution.  I  take  it  as  Law,  if  the-  Party  js  killed, 
He  thai  is  brffefit,  and  cometh  With  the  other  upon  that  Defign,  lhall  be  taken  to  come  to  iajflft  or  abet  the 
other,  <  r  defend  him  tf  any  thing  of  oppofition  fhould  happen,  and  that  I  take  to  be  Murder. 
L.  B  S.   Are  you  all  of  the  lame  Opinion  ? 

Vtf»>t s.   We  arc  of  that  Opinion,  it  is  Murder  in  both  in  that  cafe. 
•  E.ojDcvn.  My  Lords. 
■    L .  If.  Steward.    My  Lord  Steward. 

B.  cf  Dd-on. '  My  Lords,  I  define  they  may  all  give  their  Realons,  as  well  as  their  Opinions,  as  (his 

Cafe  is. 

Mr.  7.  Grccry.  My  Lords,  I  am  humbly  of  the  fame  Opinion  with  my  Lords  Chief  Juftices  that  Ipoke 
before  me,  that  this  is  murder,  and  my  Reafon  is  this  :  Firir,  He  knew  of  the  Deiign,  which  was  an  un- 
lawful Defign ;  rheri  he  accompanied  him  as  this  Cafe  is  put,  not  only  to  the  Place,  but  in  the  Defign, 
which 'dirters  the  Cafe  from  his  being  prefent  by  Accident,  for  by  his  going  along  with  him  he  doth  Encou- 
rage him  ro  do  that,  which  perhaps  (ingly  rhe  other  would  not  venture  upon,  and  going  and  being  prefent 
when  the  Defign  is  executed,  upon  which  the  man  is  flainj  I  take  it  he  is  as  mu.:h  guilty  as  the  Perlon  that 
ltrook  rhe  .Stroke  in  point  of  Law. 

Mr.  ?.  Ihrcs.  My  Lords,  I  am  humbly  of  the  fame  Opinion*  I  take  it  to  be  murder  in  him  that  knew 
the  Defign,  and  did  accompany  the  other  in  it,  though  he  did  noting  at  all  towards  the  killing  of  the 

For,  my  Lords,  ft  is  the  Intention  of  the  Party  that  diverfifieth  the  Act.  li  he  came  there  with  an  ill 
Intention,  and  to  ilfift  him  if  need  did  require,  r,s  it  is  ^>Iain  he  did  it  he  did  jeeompany  him  in  rhe  De- 
fign, which  is  a  ftrong  Evidence  of  the  Intention  :  And  my  Lords, Nature  hath  allowed  no  man  a  cafement 
into  ancthers  Heart,  and  therefore  we  can  judge  of  no  man's  Intention,  but  by  the  circurnftances  of  the 
Fact  appearing  without ;  and  then,  I  fay,  if  the  Fact  be  fo  apparently  from  the  circurnftances  of  it,  that  he 
knew  of  the  Defign,  and  accompanied  him  in  it,' it  is  a  ftrong  Evidence  that  he  came  to  affift  him;  and  tho 
he  doth  nothing  actually  in  the  matter,  yet  being  prefent  to  aflift  him  if  Occafion  did  require,  it  is  plain  he 
did  aid  and  abet  him  in  the  Adtion,  and  fo  it  is  as  much  murder  in  him,  as  in  the  other  that  gave  the 
Stroke. 

Mr.  B.  Turtoti,  My  Lords,  I  am  humbly  of  the  fame  Opinion  ;  the  thing  that  dirTereth  this  from  the 
former  Cafe,  is,  That  this  Perlon  was  in  the  Defign  with  the  other ,  for  that,  my  Lords,  I  take  to  be  ac- 
companying him  in  the  Defign  in  order  to  the  Execution  of  it,  for  bare  privity  and  knowledge  of  the  Defign 
would  not  do  it ;  but  if  he  be  with  him  at  the  time,  and  accompany  him  in  order  to  the  Execution,  that 
maketh  him  as  much  Criminal,  as  he  that  did  actually  occafion  the  Death  of  the  Perlon,  for  he  was  pre- 
fent in  the  company,  and  ready  to  affift  him  in  the  Evil  Defign,  which  I  conceive  is  as  much  murder  as  the 

her. 

Mr.  B.  Pocve.'L  My  Lords,  I  am  of  Opinion,  as  this  Cafe  is  now  put,  That  this  is  murder  in  both,  and  my 
Reafon  is  this :  Where  one  Perfon  is  privy  to  a  defign  of  Felony,  or  commking  fome  Perfonal  Violence  as 
Cafe  is,  and  is  not  only  privy  to  it,  but  goeth  along  with  him,  and  accompanieth  him  in  the  putting  this 
ign  in  Execution,  tho  he  may  not  think  it  will  extend  fo  far  as  Death,  but  doth  only  intend  Beating,  and 
h  th  no  Perfonal  Hand,  or  doth  otherwile  contribute  ;  but  by  his  being  with  the  other  Perfon  when  he 
txecuteth  his  Deiign  of  Alfaulting,  and  the  Party  beaten  dietb,  they  are  both  guilty  of  murder. 

Mobnn.  My  Lords,  Will  your  Lordfhips  give  leave,  that  my  Councel  may  anfwer  fome  things  that 
the  Judges  have  laid? 

L.  ti.  Steward.  No,  my  Lord,  you  mult  not  Reply  after  the  Judges  have  given  their  Opinions.    Have  any 

Lordfhips  any  more  Qneltions  to  propofe  ? 
L.      nwallis.   My  Lords,  I  have  one. 
/-.  /-/  Steward,   My  Lord  Cornvc.dlis. 

vnth';.  My  Lords,  I  am  very  forry  ro  have  occafion  to  ask  any  Qtieftions  in  this  Cafe,  but  I  humbly 
defirc  a  Queftion  may  be  anfwered  by  the  Judges,  which  is  this: 

If  a  Perfon  be  by,  named  William,  when  Thomas  [aid,  He  would  ft ab  John,, 
upon  which  William  faid,  He  would  (land  by  his  Friend,  and  afterwards  Thomas 
doth  actually  murd.r  John,  and,  William  is  prefent  at  the  fame  Murder  :  Whether 
the  La-r  will  make  William  equally  guilty  with  Thomas,  w  what  Crime  William 

is  guilty  of?  01 -^bv 

I  H.  Sffivard.    Pray  deliver  in  your  Paper,  my  Lord. 

fcfr  M  in,  and  Rend  by  the  Clerk  of  the  Crown,  and  Copies  given  of  it  as 

L  II  Steward., 


(  S9  jj 

/..  H.  Sn>w.trJ.   What  lay  you  to  this  Queftion,  Gentlemen? 

T.  Vowycs.  May  it  plcale  your  Lordft.ips,  this  Queftion  runneth'  thus  i 

If  a  Terfon  be  by,  named  William,  when  Thomas  [aid,  He  would  flab  John ;  ufbh 
which  .William  [aid,  He  would  fl&nd  by  his  Friend ;  and  afterwards  Thoma3 
doth  actually  murder  John,  and  William  is  prefnt  at  the  fame  Murder  :  Whc~ 
ther  the  Law  will  make  William  equally  guilty  with  Thomas,  or  what  Crime 
William  is  guilty  of  > 

My  Lords,  I  do  not  queftion  but  many  Cafes  may  be  put  which  will  be  plainly  Murder,  and  if  this  Cafe 
fttould  be  attended  with  Fact  equal  to  the  ftate  of  this  Cafe,  I  believe  it  will  amount  to  Murder.  But 
Upon  this  difference  the  Refolution  of  it  Will  depend,  and  every  Calc  mult  itand  upon  its  own  Circum- 
ftan  ces. 

If  a  Pcrfon  do  generally  lay,  I  am  fully  refolvcd,  I  will  ftab  fuch  a  man,  and  fay  fo  without  conditio!1! 
or  limitation,  that  he  will  do  it;  and  another  doth  declare  his  intention  to  alii  it  and  aid  him,  by  faying,  I 
will  ftand  by  you  in  it,  and  afterwards  the  thing  is  executed  in  his  Prefence  ;  who  fo  concurred,  I  do  take 
it,  that  that  is  an  Evidence  that  he  is  equally  guilty  with  the  other. 

But  on  the  other  hand  ,  if  a  Man  fay,  1  will  ftab  fuch  a  one  if  he  oppofe  me  in  la  f^a  dengn  , 
and  lo  maketh  his  refolution  conditional ,  and  the  pcrfon  that  is  prclent  d'oih  fay  ,  i  v  dl  hand 
by  you  in  it  ,  that  is  in  yotr  doing  of  it  ,  if  you  are  oppoled  in  fuch  a  particular  matter  ,  My  Lords  , 
with  lubmiiiion,.  if  he  is  hot  oppoled  in  that  particular  thing  or  delign  upon  which  he  did  lay  he  would 
ftab  him,  but  he  doth  afterwards,  upon  lbme  other  occafion  different  from  the  former,  and  not  relating  to 
what  he  was  talking  of  before;  or  upon  fame  other  provocation,  Stab  him,  and  the  other  perion  hag 
peneth  only  to  be  pre  lent,  i  take  it,  that  the  words  which  h;  ipoke  with  a  .limitation  to  a  particular 
matter,  will  not  make  him  liable  to  the  guilt  of  the  Afurder  that  is  committed  upon  quite  another  ac- 
count. 

The  words,  Standing  hy  him;  are  capable  of  two  fenfes  ;  butl  would  nor,  in  fo  f.-rlot.s  i  matter  as  .this, 
offer  to  put  a  Jocular  lence  upon  them,  «s  if  it  was  meant  he  would  ftand  by  and  not  :i)ca.Jie ;  but  1  take 
it,  that  liich  a  Cafe  as  this  will  turn  upon  the  manner  of  the  Man's  engaging  InmlcH;  it  he  engaged  to 
ftand  by  him  in  a  particular  matter,  and  the  other  doth  ftab  the  threatned  perion  afiaua>.!s,  not  upon 
that  particular  occalion,  but  upon  another  account,  and  he  happeneth  only  to  be  by,  thole  words  will  not 
draw  hiiri  in,  though  they  Ihould  be  well  proved  to  be  Ipoken  lb  as  to  involve  him  in  the  guile  of  that 
Aiurder. 

■For  the  Law  is  favourable  to  a  Man  in  the  Cafe  of  Life,  and  will  Judge  according  to  the  intention 
of  the  party ;  and  he  having  not  abetted  or  contributed  to  the  Fad:,  his  words  Ikdi  not  be  carri-td  i\ 
his  prejudice.,  further  than  his  intention,  qt  farther  than  the  concomitant  circumitanets  of  the  matter  will 
make  them  plainly  import. 

This  Cafe,  is  put  generally,  and  without  reftramt;  and  there  is  no  queftion  but  many  Cafes  may  b 
that  will  undoubtedly  be  Murder;  but  every  Cafe  mult,  as  I  laid,  ftand  and  fall  by  its  own  Cfrcurnffa 

Mr.  Havclcs.   My  Lords,  I  thipk  the  Cafe  as  it  is  put  lingle,  and  upon  thefe  Circumftanccs,  wduJd 
Murder  ;  and  my  rcafon  is  this,  The  pcrfon  that  faith  he  will  ftand  by  a  Man,  who  faith  he  will 
ftab  another.is  as  muxh  guilty  as  that  Man  himfelfand  will  be  thought  as  malicious  ;  but  if  it  ihould  haj 
that  between  the  words  pronounced,  and  the  Murder  committed,  that  the  pcrfon  that  laith  he  will  ftand  by 
his  Friend,  cometh  to  have  a  friendlhip  and  kindnefs  for  the  party  that  is  threatned  to  be  killed,  and  upon 
meeting  him  careiTes  him  extreamly,  and  there  be  no  Malice  continuing  f  as  there  muft  be  to  th    Line  < 
the  ftroke  given,  to  make  Murder)  but  he  happeneth  to  be  killed  by  that  other,  luddenly  in  his  ;  nce» 
thofe  words  will  not  make  him  guilty  of  Murder  ;  but  as  the  Cale  is  put,  I  think  it  is  Murder. 

Mr.  Price.  My  Lords,  I  (hall  not  take  upon  me  to  trouble  your  Lordfhips  with  making  a  Ca  .  hue  as 
this  Cafe  is  put  without  any  Condition,  or  other  Circumftance  annexed  to  it,  I  think.it  will  be  Mure  ■ 

L.  H.  Steward.  There  will  be  no  need  to  ask  the  Kings  Council  upon  this  Queftion  whether  they 
will  fpeak  to  it,  becaufe  the  Counfel  for  the  Prifoner  agree  it  to  be  Murder;  Therefore  if  your  Lord  flaps 
jMeafe,  we  may  now  proceed  to  ask  the  Judges  Opinions  ;  Arid  firft,  What  fay  you  my  Lord  Chi    ]  nftieei 

L.  C.  J.  Holt.    My  Lords,  the  Queftion  is  this. 

If  a,?  erf  on  he  by,  named William,  when  Thomas  faid  he  would  (lab  John,  upon 
which  William  faid  he  would  ftand  by  his  Friend,  and  afterwards  Th  )i 
Mctually  Murder  John,  and  William  is  prcfent  at  the  fame  Murder,  I 
Law  will  make  William  Guilty  with  Thoma'S;  or  what  Crime  Willi; 

My  Lords,  I  am  of  opinion  that  this  is  a  great  evidence  of  Murder  in  William  that  was 
By.  I  cannot  lay  it  is  Murder,  as  the  Cale  is  put ;  but  upon  fuch  an  Evidence,  Fadt.  i>  to 
Con&ience  of  a  Jury  in  the  Cafe  of  a  Commoner,  or  the  Confcence  of  the  Peers  in  the  Calc  or  a  I  : 

For  when  William  faid  he  would  ftand  by  his  Friend  who  faid  he  would  Stab  John,,  That  is  p' 
Content,  or  at  Icaft  fuch  an  expreifion-  frafcn  which,  a  Cofifeat  to  she  Stabbing  of  him  may  bp  inferre ' 
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Then  afterwards  it  feemcth  Thomas  actually  Murdereth  Jekn,  and  WORM  was  prcfenr.  Now  if  rj^^n 
w  as  defignedly  prefent  with  the  other  that  committed  the  A/urder,  then  it  is  plain  ir  will  be  Murder  ui 
William,  but  if  there  be  no  Evidence  to  prove  upon  what  account  he  was  prefent,  it  may  be  prelumcd  he 
was  prefent  in  purfuaacc  of  his  former  Agreement,  io  that  it  may  be  .Murder  or  not  Murder,  as  Circum- 
ftances may  happen  upon  the  Evidence,  if  he  was  prelent  in  puriuance  of  his  promilb,  then  no  doubt  it  h 
Murder;  But  it  he  did  not  meet  in  puriuance  of  that  Agreement,  it  may  not  be  Murder,  But  this  is  all 
matter  of  Evidence,  and  chat  rclis  upon  the  Confciences  of  thole  that  are  to  Try  the  Prilopcr. 

L.  C  J.  Tely.    My  Lords,  I  am  of  Opinion  that  this  is  Evidence,  and  great  Evidence  of  Murder,  the 
Fad  conlilteth  of  Two  Parts. 

Firlt,  Here  was  a  deliberate  Expreffion  of  his  Intention,  that  he  would  Hand  by  his  Friend  Thomas,  when  1 
his.  Friend  Thomas  had  fiid  before  he  would  Stab  John,  and  this  I  take  properly  to  be  Interpreted,  and  under- 
ftood  as  a  promile  of  Abetting  him  in  the  Murder  he  would  commit  j  for,  I  prefume,  ftanding  by  him  in 
this  Cafe  to  be  meant  in  a  grave  Senle,  lignifying  that  he  would  Befriend,  and  if  there  llouid  be  occalion. 
Defend  and  Support  Thamai  in  what  he  relolv'd  to  do. 

Secondly,  He  was  prelent  at  the  Stabbing,  which  was  before  Defigned  and  Spoken  of:  Now  I  think, 
his  being  prelent  when  that  Refolution  of  his  Friend  was  executed,  coupled  with  his  prececding  Declara- 
tion of  his  Intention,  is  a  ftrong  Evidence  of  Murder. 

Mr.  J.  Swill.  My  Lords,  the  Qneftion  I  take  to  be,  Whether  the  Law  of  England  faith  William  is 
Guilty  of  this  Murder  ?  Truly,  my  Lords,  I  mull  fay  as  my  Lords  have  laid  before,  that  as  this  Cafe  is. 
This  is  a  very  Itrong  Evidence  of  Murder  :  For  when  he  doth  lay,  That  he  will  Murder  luch  a  Man,  and 
the  other  faith,  he  will  Stand  by  him,  in  the  common  acceptation  of  thole  Words,  it  is  taken,  that  he  doth 
then  agree  with  him  in  that  Delign,  which  he  declareth  to  be  to  Stab  John. 

But  then  it  leemeth  to  me  truly,  that  this  Cafe  is  not  put  full,  how  long  it  was  afterwards  that  the  Fact 
was  done,  and  what  Circumltances  attended  it  \  for  it  any  Circumftance  happened  afterwards  that  did 
amount  to  a  Countermand  of  this  promile,  or  any  thing  interpofed  to  interrupt  it,  that  this  Agreement  was 
not  performed,  perhaps  the  Cafe  might  not  be  Murder,  but  ftill  it  is  Evidence,  fo  far  as  your  Lordlhipsmay 
Judge  upon  the  Circumftances  that  attend  ir,  whether  it  be  Murder  or  no.  But  to  declare  a  further  Opi- 
nion, as  this  Cafe  is  put,  truly  I  cannot. 

Mr.  J.  Grcguy.  My  Lords,  I  do  upon  this  Cafe  humbly  conceive  there  is  a  little  difference  from  the 
former,  only  there  it  is  put  politively,  but  here  as  Evidence.  Now,  my  Lords,  I  do  humbly  conceive,  that 
in  ceaimon  Difcourle,  I  will  Hand  by  my  Friend,  is,  I  will  aifift  my  Friend.  If  my  Friend  lhould  fay,  I 
■will  Kill  fuch  a  Man,  or  I  will  do  any  other  act,  and  I  fay  I  will  ftand  by  him,  I  think  the  import  of  the 
Words  is,  I  will  aflift  him  in  it. 

My  Lords,  As  to  the  latter  part,  as  this  Cafe  is  put,  for  I  can  go  no  further,  it  doth  not  appear,  whether 
when  die  Man  was  killed,  he  came  by  accident,  or  in  puriuance  of  his  Agreement,  knowing  of  the  Defign. 
Now  that  is  but  matter  of  Evidence,  if  he  came  by  Accident  it  will  aot  be  Murder,  but  if  he  came  with 
Dchgn,  no  doubt  it  is  Murder  in  one  as  well  as  in  the  other. 

E.  of  Muigrave.    My  Lords. 

/..  //.  Steward.    My  Lord  of  Muigrave. 

E.  of  Muigrave.  If  any  of  my  Lords  defire  that  the  reft  of  the  Judges  lhould  give  their  Opinion  it  is 
fit  they  lhould  be  heard,  but  if  no  Lord  doth  delire  it,  and  they  fay  they  are  of  the  fame  Opinion  without 
ny  more  to  do,  becaufe  it  may  lave  a  great  deal  of  time ;  I  defire  your  Grace  may  only  ask  them. 
Whether  they  agree  in  their  Opinions  with  thole  that  went  before? 

L.  Cornw. illts.    My  Lords,  I  humbly  defire  the  Judges  may  all  Speak. 

Ly-'ds.    Go  on  then. 

J.  Eyres.  My  Lords,  I  humbly  conceive  this  is  a  Queftion  of  Fact,  and  not  of  Law,  and  it  is  a  very 
Evidence,  if  a  Man  hear  another  fay  he  will  Stab  luch  a  Man,  and  he  laith  he  will  ftand  by  his 
t,  and  accompanieth  him  at  the  time  when  the  Fact  is  done,  it  is  a  ftrong  Evidence,  that  he  came 

Murderous  intent  with  his  Friend  i  and  doth  as  much  manifeft  his  intention  to  commit  Murder,  as 
;d  actually  given  the  Wound,  and  a  great  Evidence  to  involve  him  in  the  Crime,  as  much  as  the 

that  gave  the  ftroke. 

B.  Tartan.    My  Lords,  I  am  of  the  fame  Opinion  with  my  Lords  and  my  Brothers  that  have  ipoke 
rh€  ;  my  Lords;  I  confc  fs  I  do  not  think  it  cometh  up  fo  clofe  to  the  matter  as  the  Queftion  thac 
t  laft  before  ;  for  this,  as  my  Brother  Eyres  laith,  is  rather  a  Queftion  of  Fact  and  Evidence,  than 
But  certainly  a  very  ftrong  Evidence  it  is  of  the  Intention  of  that  Party  that  was  prelent  when  the 
id  he  would  Stab  the  third  Peilbn,  and  his  going  away  prefently,  and  accompanying  him  when  the 
<j  given,  and  Murder  done,  I  fay  his  preience  after  this  Determination  is  a  very  great  Evidence, 
.\*is  done  in  puriuance  of  that  Agreement:  It  is  a  matter  of  Fact  which  your  Lordfhips  will  deter- 
cord-ing  as  ihe  Circumltances  appear  before  you,  which  may  vary  the  Reiblution  one  way  or  other. 
•  P  well.    My  Lords,  I  am  of  Opinion  as  this  Cafe  is  put,  that  it  may  be  Murder  or  not  Murder, 
■ '  ~i\  to  the  Concomitant  Circumftances.     If  a  Man  lay  I  will  Stab  fuch  a  one,  and  another  fay 
ftand  by  him,  and  afterwards  when  he  is  with  his  Friend,  the  Man  is  Stabbed,  if  that  is  at  fome  di- 
f  time  from  the  Words  Speaking,  and  the  meeting  be  Accidental,  or  other  Facts  happen  that  may 
Cafe,  it  may  receive  another  Determination.    But  if  after  this  is  faid  there  be  any  immediate  go. 
look  after  this  Man,  or  they  be  near  the  way  where  this  Man  is  to  come,  and  then  he  is  killed  ;  this 
ty  ftrong  Evidence  that  fomething  was  done  in  purfuance  of  this  Refelution,   and  that  the  one 
'g  with  the  other  to  Countenance  him  in  the  Action. 

***  <£    Have  aay  of  my  i       .   ny  other  Queftions  to  propofe  > 

Lor.L  No. 


E.  of  Mi.!?rs'jet 
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E.  tf  Mulgrave.  My  Lords,  If  there  had  been  any  other  QuefHons  pfopofed  by  any  other  Lords,  I  would 
have  itaid  till  they  had  all  been  over  ;  but  I  fee  their  Lordihips  are  at  an  end  with  their  Qutftions:  I  have 
one  which  I  think  is  nearer  the  Cafe  than  any  has  been  yet,  and  of  more  Importance  to  the  Matter  in  Hand, 
and  more  fit  for  the  Counfel  to  inform  you  in,  and  for  your  Lordihips  to  ask,  and  the  Judges  to  anfwer. 
The  Queftion  is  this : 

If  A.  accompanieth  B.  in  an  unlawful  Action,  in  which  C  U  not  concerned,  dndd 
happen  to  come  in  the  way  of  B.  after  the  firft  AcJion  is  fully  over,  and  happeneth 
to  be  killed  by  B.  without  the  affifance  of  A.  Whether  A<  is  Guilty  of  that  Mani 
yiurder  ? 

This  Queftion  was  handed  to  the  Table,  read  by  the  Clerk,  and  Copies  given  as  before. 

L.  H.  Steward.    What  fay  you  to  it,  Gentlemen,  who  are  of  Council  for  the  Priibncr  ? 

SirT.  Powyes.  May  it  pleale  your  Lordihips,  I  will  not  trouble  your  Lordihips  with  the  repeating  of  the 
Cafe  again,  becaufe  my  Copy  is  agreeable  with  what  was  read  at  the  Table :  Nor  ihall  I  trouble  your 
Lordlhips  with  many  Words  upon  this  Cafe,  becaufe  I  take  it  the  Law  is  very  plain; 

If  two  Perlbns  accompany  each  other  to  do  an  unlawful  Act ,  and  in  the  Execution  of  that  Unlawful 
Act,  one  of  them  doth  go  beyond  what  was  at  firft  defigned,  and  a  third  Man  is  killed  whilft  they  are 
in  Execution  of  that  Ad:,  though  the  one  did  the  Fad:,  and  the  other  did  not  immediately  contribute  thereto, 
yet  he  being  joyned  with  him  in  the  unlawful  Action,  upon  which  this  doth  enfue,  he  is  anfwerable  for  all 
the  ill  Coniequences  of  it  j  the  Law  herein  is  clear  according  to  the  Cafe  that  was  put  at  firft  of  two  Per- 
lbns going  together  to  rob  a  Park  and  fteal  Deer. 

But  if  that  unlawful  Adion  be  executed,  or  the  two  Perlbns  who  joyned  in  the  Defign  have  totally  de- 
bited from  it,  or  are  difappointcd  in  it,  if  afterwards  when  they  are  together  upon  fome  other  Occafion,  ic 
happeneth  that  one  of  them  killeth  another  Man,  but  his  Friend  no  way  aided  him  or  affiftcd  him  in  the  do- 
ing of  it,  your  Lordihips  and  the  Law  will  leparatc  thele  Perlbns  who  were  at  firft  joyned  together  for  ano- 
ther purpofe  ;  and  will  diftinguifh  between  them  in  this  new  Matter  that  is  fubiequent  to  the  former 
Agreement,  though  they  were  in  Company  together. 

.  Becaufe  in  the  firft  Cafe,  he  that  joyned  in  an  ill  Action  muft  look  to  himfelf,  and  be  anfwerable  for  all 
that  followeth  thereon  :  In  the  fecond  Cafe,  he  is  in  no  fault  at  all,  it  is  only  his  Misfortune  to  be  in  ill 
Company  if  he  had  no  Hand  in  the  Fad.  This  the  Law  is  Very  plain  in,  and  therefore  I  flialL'not  trouble 
your  Lordihips  further  with  fpeaking  to  it. 

Mr.  Hawks.  My  Lords,  I  would  only  add  one  Ihort  Word  There  is  but  this  one  difference  between1  an 
AccelTory  and  a  Principal  j  The  Principal  is  always  prefent,  the  Acceflbry  is  always  abfent.  And  I  would 
only  put  you  one  Caie  of  an  Acceflbry  in  Felony  out  of  my  Lord  Coke ;  he  faith,  It  muft  be  the  fame  Nu- 
merical thing  in  which  they  are  joyned,  and  therefore  if  A.  bid  B.  Rob  the  Vintner's  Boy  of  Plate  as  he 
cometh  to  a  Gentleman's  Chamber  to  bring  :Winci  but  B  doth  not  purfue  the  Inftrudions,  but  brcaketh  into 
the  Vintner's  Houfe,  and  ftealeth  the  Plate  there  ;  this  is  a  different  matter,  it  is  not  the  fame  thing  where- 
in A  and  B  agreed  at  firft,  and  A  is  no  way  concerned  in  it. 

The  fame  Law  is,  if  A  and  B  agree  to  kill  C,  and  B  killeth  D,  tho  A  be  preferit,  it  will  not  be  Mur- 
der in  A  ;  for  the  Agreement  was  for  the  Killing  of  C,  and  not  of  D. 

My  Lords,  as  this  Cafe  is  put,  they  did  agree  in  the  unlawful  Act,  but  that  Matter  was  over,  and  there 
is  no  Agreement  as  to  the  other  Matter,  nor  is  that  purfuant  to  the  Matter  agreed  upon  ;  and  therefore  the 
prefence  of  the  party  that  agreed  to  the  unlawful  Ad  doth  not  make  him  Guilty  of  Murder,  unlefs  he  agree 
to"  that  too. 

Mr.  Price.  My  Lords,  I  have  but  one  Word  on  the  fame  fide,  I  take  it,  that  when  a  Man  is  doing  an 
unlawful  Ad,  there  is  an  infeparable  Incident  that  doth  attend  it,  which  is  Malice  implyed.  And  this  is  lb 
infepefable,  that  when  his  ill  Dcfign  is  at  an  end,  his  Malice  is  at  an  End  too,  and  hath  no  being,  and 
therefore  if  he  entereth  upon  an  ill  Defign  afterward s,tho  another  be  prefent  that  was  joined  with  him  in  the 
ill  former  Delign,  yet  his  Malice  who  was'  fo  joined,  being  coupled  with  the  ill  Defign  that  is  over  muft  be 
gone  too.  And  there  is  ncrMalice  in  his  being  barely  prefent.  And  therefore  for  that  Reafon,  he  that  was 
Aiding  and  Aflifting  before  cannot  be  Principal  in  luch  a  fudden  Ad  as  this  new  one  is,  and  confequently 
cannot  be  Guilty  of  Murder,  or  of  Manflaughter. 

L.  H,  Steward.  M.  Attorney,  do  you,  or  any  of  the  King's  Counfel  think  fit  to  fay  any  thing  to  this 
Queftion?.-    . .  _  .  t         '  ;  ;0  h 

Mr.  Att.  Gen.  My  Lords,  we  that  are  of  the  King's  Counfel  do  hot  think  we  have  any  occafion  to  be 
heard  to  this  Queftion. 

L.  H.  Steward.   Then  my  Lords  the  Judges,  what  fay  you  to  it  ? 

L-  C.J.  Holt.  Jf  your  Lordihips  pleafe,  I  will  $gain  repeat,  the  Queftion,  it  is  this; 

If  A  Accompanieth  B  in  An  unlawful  Attiort,  in  which  C  is  mt  Concerned,  and 
C  happeneth  to  come  in  the  way  of  B,  after  the  fir  ft  Ac!  ion  (  that  is  the  0* 
lawful  Action,!  ftppofe  )  is  fully  over,  and  happeneth  to  he  Killed  h  B-  W$foiit 
the  Aftfiance  of  A,  Whether  A  u  Guilty  of  that  ManU  Murder  I 


\\:,*, g)\i;t\  .  i 
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And  I  do  humbly  conceive  with  great  dearnefc,  Tliat  A.  k  not  guilty  at  ail.  For  here  is  no  Relation  to 
the  firft  unlawful  Ad  that  he  was  engaged  in,  but  that  is  a  1  over  and  uetcrmined  ;  and  then  C  cometh  in 
the  pretence  of  D.  who  killeth  him,  and  of  A.  who  had  no  knowledge  ot  any  Malice  between  them,  or  any 
Defign  of  his  Death.    This  is  merely  accidental,  and  doth  not  depend  upon  the  fcrit  unlawful  Atfion  j  and 

therefore  A.  is  not  Guilty.  c  r\  ■  ■      -    l-  /->  c     c    •  •    i  •  l 

L  C  7  Trcby  My  Lords  I  think  there  can  be  difference  of  Opinions  m  this  Cafe  :  For  it  is  plain  there 
was  art'unlawfui  Action  in  which  they  did  agree,  (as  a  Riot  or  Aflault  to  beat  or  wound  a  Man  or  the  like) 
and  if  Death  had  enliied,  they  borh  had  been  guilty  of  Murder,  as  well  he  that  looked  on,  as  he  that  gave 
the  Mortal  Wound.  But  ifun  the  Qucition  addcth  further,  That  the  Adion  to  which  they  agreed  was 
fully  over  and  there  onJv  happeneth  to  be  a  continuance  of  their  prcience  together  ;  and  there  being  an  old 
(midge  between  one  of  the  Parties  and  a  third  Man,  and  the  Party  who  had  that  old  Grudge,  meeting  with 
his  Enemy,  execureth  it  then  upon  him,  and  murdereth  him  ;  this  doth  in  no  fort  affair,  the  other  that  was 
prelent,  arid  had  jovned  in  the  former  unlawful  Action  tfm  was  over.  In  the  former,  he  did  joyn  and 
concur,  and  therefore  if  Death  had  enfued,  they  had'been  both  guilty  :  In  the  latter,  he  did  not  joyn  and 
concur  ;  and  therefore  though  Murder  did  happen  in  his  Prelence  and  Company,  he  is  not  guilry,  but  only 
the  Party  that  actually  killed  is. 

Mr.  J.  Nevill.    My  Lords,  I  am  of  the  fame  Opinion. 

L.  ft  Steward.    If  you  are  all  of  the  lame  Opinion,  I  think  you  need  fay  no  more. 
Judges.    We  are  all  of  the  fame  Opinion,  my  Lords. 
.  H  S'cward.    My  Lords,,  all  the  judges  are  of  the  fame  Opinion  ;  and  now  I  think  it  is  your  Lordfliips* 


L. 


Refolution  to  Adjourn  to  the  Moule. 
Lords.    Ay,  Ay. 

L.  II.  Steward.    This  Court  is  Adjourned  to  the  Houfe  of  Lords. 

And  then  the  Lords  returned  to  their  Houre  in  the  lame  Order,  and  there  prefently  Ad journecl 
till  the  next  Morning. 


Die  Sabbat i  Quarto  Februarii  1692. 

A Bout  Four  of  the  Clock  in  the  Afternoon,  the  Lords  came  from  their  Home  in  the  former 
Order  into  the  Court  in  fVej?mtnfier.Hall  ••  and  being  feated  on  their  Benches,  and  his 
Grace  the  Lord  High  Steward  in  the  Chair  before  the  Throne,  Proclamation  was  made  for  Si- 
lence j  and  the  Judgment  of  the  Peers  was  demanded,  and  delivered  in  this  manner. 

,.  t  ,-.  :•  '  '  t/r:/.lli  ci  v  vth  m  '..  ■  j  h   'd»  A  i'.;::  ...    •  -'i-X  .      tin  vv  ■ 

L.  H.  Steward.  My  Lords,  Your  Lordfliips  have  now  heard  all  the  Evidence  both  againft  the  Prifoner 
and  for  him  :  The  next  thing  is  your  Lordlhips  Judgment,  and  for  that  the  Method  is  this,  Your  Lordihips 
Opinions  are  to  be  delivered  in  the  ablence  of  the  Prifoner.  The  Queftion  that  your  Lordlhips  are  to  deli- 
ver your  Opinion  about  will  be  this  : 

Whether  my  Lord  Mohun  fa  Guilty  of  the  Murder  of  William  Mountford,  whereof 
he  jlmds  Indicted,  or  Not  Guilty  ? 

The  Onder  ot  delivering  your  Opinions  muft  be,  to  begin  with  the  youngeft  Baron,  and  fo  upwards  ; 
and  therefore  I  muft  defiffe  your  Lordlhips  to  allow  mc  time  to  take  your  Judgments  diftindtly,  and  thatT 
may  write  them  down. 

Lords.  jAJvAy.       ,    •  "v 

L.  H.  Stew.ud.  My  Ixird  Lfwffcr,  Is  my  Lord  Mohun  Guilty  of  the  Murder  whereof  he  ftandeth  In- 
dited, or  Not  Guilty?- 


The  I  ord  Lender  flood  up  in  his  Place  Uncovered,  and  laying  his  Right  Hand  on  his  Breaft, 
pronounced  his  Judgment,  thus  * 

L.  Lcmfter.    Not  Guilty  upon  my  Honor. 

The  fame  Qtieirion  was  feverally  asked  of  all  the  Lords,  who  in  the  fame  Form  delivered 
their    unions,  as  followeth; 

L.  CapelL    Guilty  upon  my  Honor. 

L.  Afhburnlam:    Not  Guih-y  upon  my  Honor. 

L.  Cholmondlc).    Not  Guilty  upon  my  Honor. 

L.Goddph'ui.    Not  Guilty  upon  my  Honor.  -  ....  i 

L.  Oskme.    Not  Guilty  upon  my  Honor.  - 
L.  Arundel  ofTrcriJe*  Not  Gmhyaipon  my  Floirtor. 
L.  Crew.    Not  Guilry  upon  my  Honor. 
L.  Comwalif's.    Not  Guilty  upon  my  Honor. 
L.  Granville.    Not  Guilty  upon  my  Honor. 
L.  Barney  of  Straiten.   Not  Guilty  upon  my  Honor. 


L.  Lexington,  Nat 
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L.  Lexington.    Not  Guilty  upon  my  Honor. 

L.  Lucas.    Not  Guilty  upon  my  Honor. 

L.  Clifford  of  Lhnsborough.    Guilty  upon  my  Honor, 

L.  Colpeper.   Guilty  upon  my  Honor. 

L.  V.utgban    Not  Guilty  upon  my  Honor. 

L.  Jermyn.    Not  Guilty  upon  my  Honor. 

L.  Leigh.    Not  Guilty  upon  my  Honor. 

L.  Lovelace.    Not  Guilty  upon  my  Honor. 

L-  Brooke.    Not  Guilty  upon  my  Honor. 

L.  Hunjdon.    Not  Guilty  upon  my  Honor. 

L.  Chandois.    Not  Guilty  upon  my  Honor. 

L.  Willoughby  of  Parham.    Not  Guilty  upon  my  Honot 

Lord  Evers.    Not  Guilty  upon  my  Honor. 

L.  Fittwalter.    Not  Guilty  upon  my  Honor. 

L.  Morley.    Not  Guilty  upon  my  Honor. 

L.  Berkeley  of  Berkeley.    Not  Guilty  upon  my  Honor. 

L.  De-la-Ware.    Not  (Suilty  upon  my  Honor. 

L.  Hrtlloughby  of  Eresby.    Not  Guilty  upon  my  Honor. 

L.  II. Steward.    My  Lord-Vilcount  Viltiers,  GV. 

VifcVMiers.    Not  Guilty  upon  my  Honor.  . 
Vifc.  Longueville.    Not  Guilty  upon  my  Honor, 
Vifc.  Weymouth,    Guilty  upon  my  Honor. 
Vifc.  Newport.    Not  Guilty  upon  my  Honor. 

L.  U.  Steward.    Earl  of  Warrington,  (3c. 

E.  of  Warrington.    Guilty  upon  my  Honor. 
E.  of  Scarborough.    Not  Guilty  upon  my  Honor. 
E.  of  Marleborough.    Not  Guilty  upon  my  Honor. 
E.  of  Montague,    Not  Guilty  upon  my  Honor. 
E.  of  Monmouth.    Guilty  upon  my  Honor. 
E.  of  Falconberg.    Not  Guilty  upon  my  Honor. 
E.  of  Portland.   Guilty  upon  my  Honor. 
E.  of  Abington.   Not  Guilty  upon  my  Honor. 
E.  of  Rochefler.    Guilty  upon  my  Honor. 
E.  of  Nottingham.   Guilty  upon  my  Honor. 
Ji.  of  Hadyior.    Not  Guilty  upon  my  Honor. 
E.  of  Maccksfeild.    Not  Guilty  upon  my  Honor. 
E.  of  Feverjham.   Not  Guilty  upon  my  Honor. 
E.  of  Craven.    Not  Guilty  upon  my  Honor. 
£.  of  Carlifle.    Not  Guilty  upon  my  Honor. 
E..of  Bath.  Not  Guilty  upon  my  Honor. 
jE»  of  Effex.    Not  Guilty  upon  my  Honor. 
E.  of  Sandwich.    Guilty  upon  my  Honor. 
E.  of  Scarfdale.   Not  Guilty  upon  my  Honor. 
E.  of  Sunderland.    Not  Guilty  upon  my  Honor. 
E.  of  Thanet.   Not  Guilty  upon  my  Honor. 
E.  of  Chejlerfeild.   Not  Guilty  upon  my  Honor. 
E.  of  Carnarvan.    Not  Guilty  upon  my  Honor. 
E.  of  KJngslon.   Guilty  upon  my  Honor. 
E.  of  Stamford.    Not  Guilty  upon  my  Honor. 
E.  fivers.   Not  Guilty  upon  my  Honor. 
E.  of  Mulgrave.   Not  Guilty  upon  my  Honor. 
E.  of  Manchcfler.    Not  Guilty  upon  my  Honor. 
E.  of  Weflmoreland.    Guilty  upon  my  Honor. 
E.  of  Bullingbrook.   Not  Guilty  upon  my  Honor. 
E.  of  Clare.    Not  Guilty  upon  my  Honor. 
£..  of  Denbigh.   Not  Guilty  upon  my  Honor. 

of  Northampton.   Not  Guilty  upon  my  Honor, 
JE.  of  Bridgewater.    Guilty  upon  my  Honor. 
E.  of  Bedford.   Not  Guilty  upon  my  Honor. 
£.  of  Huntington.   Not  Guilty  upon  my  Honor. 
E  of  Kent.    Not  Guilty  upon  my  Honor. 
E  of  Shrewsbury.    Not  Guilty  upon  my  Honor. 
E  of  Oxford.   Guilty  upon  my  Honor. 

L,  H.  Steward,   My  Lord  Chamberlain,  &c, 
E.  of  Dorfet.   Not  Guilty  upon  my  Honor.  . 


L.  ft  Steward.    My  Lord  Steward,  &c* 
£.  of  Devon.   Not  Guilty  upon  my  Honor. 

L.  H.  Steward.   My  Lord  Great  Chamberlain,  (3c. 
E.  of  Lindfcy.    Not  Guilty  upon  my  Honor. 

L.  H.  Steward.    My  Lord  Marquifs  of  Hallifax,  &c, 
L.  Mar.  of  Hallifax.    Not  Guilty  upon  my  Honor. 

L.  H.  Steward.    My  Lord  Duke  of  St.  Albans,  (3c. 

D  of  St.  Albans.    Not  Guilty  upon  my  Honor. 
D.  of  Northumberland.    Not  Guilty  upon  my  Honor. 
D.  of  Ormond.    Not  Guilty  upon  my  Honor. 
D.  of  Somerfct.    Not  Guilty  upon  my  Honor. 

D,  of  Norfolk.    Not  Guilty  upon<ny  Honor. 

L.  H.  Steward.    My  Lord  Privy  Seal,  fcfc. 

E .  of  Pembroke.    Not  Guilty  upon  my  Honor.  . 

Then  his  Grace  the  Lord  High  Steward  flood  up  uncovered,  and  laying  his  Right  Hand  upon 
his  Bi  eaft ,  pronounced  his  Grace's  own  Judgment  thus : 

L.  H.  Steward*    My  Opinion  is.  That  my  Lord  Mohnn  is  Not  Guilty,  upon  my  Honor. 

Then  his  Grace  leated  himfelf  again  in  the  Chair,  and  numbred  up  the  Opinions  ofthe,  Peers. 

L.  H.  Steward.  My  Lords,  I  have  carefully  taken  all  your  Lordlhips  Opinions,  and  find  the  Numbers  to 
be  thus  :  My  Lords  that  have  found  my  Lord  Mohm  to  be  Guilty  are  Fourteen  i  my  Lords  that  have  found, 
him  Not  Guilty  are  Sixty  nine.   Call  for  the  Prifoner. 

Proclamation  was  made  for  the  Chief  Governor  of  die  Tower  to  bring  forth  the  Body  of  the 
Prifoner,  and  he  was  brought  to  the  Ban  as  before  :  And  Proclamation  for  Silence  was  made. 

** 

L.  H.  Steward.  My  Lord  Mohun,  you  have  been  Indicted  for  the  Murder  of  William  Mountford;  upon 
your  Arraignment  you  have  Pleaded  Not  Guilty,  and  have  put  "your  felf  upon  the  Judgment  of  your  Peers; 
And  your  Peers  have  confidered  what  hath  been  faid  both  for  and  againft  you,  and  the  Judgment  of  my 
'  ords  is  thisj  That  your  Lordftvip  is  Not  Guilty :  Your  Lordfhip  is  therefore  difcharged.    Make  Prodama- 

n  for  Dillblving  the  Commiflion. 

11.  of  Crown'.  Serjeant  at  Arms  make  Proc?amation7 

Serjeant.  O  Yes. 

7.  of  Cr.   Again.  *  '  * 

er/c/w*   O  Yes.  .v  -  '   i  r     '     ;        .  „i)  ; 

.iCLefCr.  Ariin.   1     ~    *,,;,,„  '."'^    .v..;- AT 

Serjeant.  O  Y*s.  [  *J3       [  --•'fio,-;:.-.  1    .17  ... 

Lord  High'Steward  of  England,  his'Grace  doth  ftraightly  Charge,  and  Command  all  man- 
•vho  have  given  their  attendance  here,"  to  depart  hence  in  the  Peace  of  God,  and  of  our 
md  Lady  the  King  and  Queen  j  tor'  his  Grace  the  Lord  High  Steward  ot  England  intend- 
sCommiffion.  '  '  -.n-.  *    "  A* 

■  '  )'  'It  •  ••         **  "V^ >^M^m^:\ - */^laSSa 

Whicl         irjeant  at  Arms  repeated,  arid  at  the  end  of  it,  ;his  Grace  Handing  up,  and  hold- 
caff  in  both  his  Hands,  broke  it  in  two,  by  which  hisCommiflion  was  diilolved. 

Ma\  q.  of  Ck  narthen-  Is  itycnr  Lordlhips  plea'fure  to  adjourn  to  your  ownHoufe  ? 

Lods.  Ay,  Ay.  ,  .    '■  "         »c-;oH  v:  -V  .^»4«' 

marthen.  This  Houle  is  Ad journtd  into  the  Houfe  of  Lords. 

A.nd  shen  the  Peers  returned  to  their  own  Houle  in  the  fame  OvdeF. 

'  '.  . .»' '3 v7"i  •       5>;tH  Yfxi  oocjj  yj'ifili  3t>V!   /'//j.iiCH'w.  irj . A 
v  F  1  N  ■  l  S. 

   .    ...        rgj  no  "J   ...  _i:  

The  .^ader  is  defired  to  Correct  the  following  'Errors  of  the  Prefs. 

tlApc  •..  Line  24,  read  the  Kings  Council.    Page  n.  Line  "46.  read  '%>,>  of  i  and  Line  57.  read  wiji 
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